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THE OHIO STATE BAR ASSOCIATION 



CONSTITUTION 



Adopted July 8, 1880 (Vol. 1, p. 9) 



I. NAME. 

This Association shall be known as "The Ohio State Bar 
Association." 

II. OBJECT. 

The Association is formed to advance the science of juris- 
prudence, to promote reform in the law, to facilitate the adminis- 
tration of justice, to uphold integrity, honor and courtesy in the 
legal profession, to encourage thorough liberal legal education 
and to cultivate cordial intercourse among the members of 
the bar. 

III. MEMBERSHIP. 

The members of the bar attending this Convention as dele- 
gates this eighth day of July, 1880, are hereby declared to be 
members of this Association, provided they shall, during the 
present session, pay the admission fee and sign this Constitution. 
Any member of the bar of good standing, residing or practicing 
in the State of Ohio, may become a member of the Association 
upon nomination and vote, as hereinafter provided. 

IV. ELECTION OF MEMBERS. 

All nominations for membership shall be made by the Com- 
mittee on Admissions, and must be transmitted in writing to the 
President and by him reported to the Association, and if any 
member demands a vote upon any name thus reported, the Asso- 
ciation shall thereupon vote thereon by ballot. Several nominees 

ix 



X OHIO STATE BAR ASSOCIATION. 

may be voted upon on the same ballot, and in such a case the 
placing of the word "no" against any name or names upon the 
ticket shall be deemed a negative vote against such name or 
names and against those only. One negative vote in every five 
shall suffice to defeat an election. (Amended July 12, 1901. Vol. 
22, p. 72, 91.) 

V. OFFICERS. 

The officers of the Association shall be a President, who 
shall deliver the annual address and be ineligible for a second 
term; one Vice-President from each judicial district reported by 
membership in the Association ; a Secretary and a Treasurer. All 
of these shall be elected at the annual meeting and hold their 
offices till the next annual meeting of the Association and until 
their successors are elected. 

VI. COMMITTEES. 

The President shall, with the approval of the Association, 
appoint the following Standing Committees: An Executive 
Committee, a Committee on Admissions, a Committee on Judicial 
Administration and Legal Reform, a Committee on Legal Educa- 
tion, a Committee on Grievances and a Committee on Legal 
Biography; and each Standing Committee shall be composed of 
one member from every judicial district represented in the Asso- 
ciation. A majority of the members of every committee who may 
be present at a meeting of the Association shall constitute a 
quorum of such committee for the purposes of such meeting. 

Every committee shall, at each annual meeting, report in 
writing a summary of its proceedings since the last annual report, 
together with any suggestions deemed suitable and appertaining 
to its powers, duties or business. A general summary of all such 
annual reports and of the proceedings of the annual meetings 
shall be prepared and printed by and under the direction of the 
Executive Committee, together with the Constitution, By-Laws, 
names and residences of officers, standing committees and mem- 
bers of the Association, as soon as practicable after each annual 
meeting. 



CONSTITUTION. XI 

VII. FINAL ACTION. 

No action of the Association of a permanent nature or 
recommending changes in law or the administration of justice, 
shall be final until approved by the Standing Committee, to which 
the same shall be referred by the Association. 

VIII. PRESIDENT. 

The President or, in his absence, the senior Vice-President 
shall preside at all meetings of the Association, and the Presi- 
dent shall deliver an address at the opening of the meeting next 
after his election. 

IX. EXECUTIVE COMMITTEE. 

The President and Secretary, shall be ex-offkxo members of 
the Executive Committee. This Committee shall manage the 
affairs of the Association, subject to the provisions of the Consti- 
tution and By-Laws, and shall be vested with the title to all its 
property as trustees thereof, and shall make By-Laws for the 
Association, subject to amendment by the Association. 

X. COMMITTEE ON ADMISSIONS. 

The proceedings of this Committee shall be deemed confiden- 
tial and shall be kept secret, except so far as written or printed 
reports of the Committee shall be necessarily and officially made 
to the Association. 

XI. COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL 

REFORM. 

It shall be the duty of the Committee on Judicial Administra- 
tion and Legal Reform to take record of all proposed changes of 
the law and to recommend such as may be, in their opinion, en- 
titled to the favorable influence of the Association ; and further, 
to observe the working of the judicial system of the State; to 
collect information with reference thereto and to recommend such 
action as they may deem advisable. 

XII. COMMITTEE ON LEGAL EDUCATION. 

It shall be the duty of the Committee on Legal Education to 
examine and report what change it is expected to propose in 



Xll OHIO STATE BAR ASSOCIATION. 

the system of legal education and of admission to the practice of 
the profession in the State of Ohio. 

XIII. COMMITTEE ON GRIEVANCES. 

The Committee on Grievances shall receive all complaints 
which may be made in matters affecting the interests of the legal 
profession, the practice of the law and the administration of 
justice and report the same to the Association with such recom- 
mendations as they may deem advisable. 

The proceedings of this Committee shall be deemed confiden- 
tial and kept secret, except so far as reports of the same shall be 
necessarily and officially made to the Association. 

XIV. COMMITTEE ON LEGAL BIOGRAPHY. 

The Committee on Legal Biography shall provide for the 
preservation among the archives of the Association of suitable 
written or printed memorials of the lives and characters of 
deceased members of the Ohio Bar and procure and report to the 
next annual meeting a short biographical sketch of each member 
whose death shall have been reported at any annual meeting. 
(Amended December 28, 1886. Vol. 7, p. 65.) 

SECRETARY. 

The Secretary shall keep a record of the proceedings and 
conduct the correspondence of the Association and perform the 
usual duties of such office. 

TREASURER. 

The Treasurer shall collect and by order of the Executive 
Committee disburse all funds of the Association and keep regu- 
lar accounts, which, at all times, shall be open to the inspection 
of any member or members of the Executive Committee. 

ANNUAL MEETING. 

This Association shall meet annually at such time and place 
as the Executive Committee may select and those present at such 
meeting shall constitute a quorum. 



CONSTITUTION. Xlll 

DUES. 

The admission fee will, in all cases, be $2, which shall include 
the dues of the applicant to December 31st of the year in which 
he is admitted. The annual dues of the members shall be $2, to 
be paid yearly on or before the first day of the annual meeting of 
the Association, and after each annual meeting the Treasurer 
shall notify each member in arrears for dues of the amount due ; 
and any member who shall remain in default for dues until the 
close of the annual meeting next following such default shall be 
suspended and dropped from the rolls and shall not be reinstated 
until all back dues are paid ; provided, however, that in case such 
back dues amount to more than $5, such members may, upon rec- 
ommendation of the Committee on Admissions, be reinstated on 
payment of the sum of $5. (Amended December 28, 1886, Vol. 
7> P- 65 ; July 15, 1892, Vol. 13, p. 91, and July 8, 1902, Vol. 
23, p. 26.) 

AMENDMENTS. 

This Constitution may be altered or amended by a vote of a 
majority of the members present at any annual meeting, with the 
approval of the Executive Committee. 



BY-LAWS 



The following By-Laws, prepared by the Sub-Committee 
appointed for that purpose, were adopted in the month of Sep- 
tember, 1881, by the following indorsement written thereon: 

APPROVED. 

The undersigned members of the Executive Committee 
hereby consent that a meeting of the Committee to consider the 
within By-Laws be dispensed with, and that said By-Laws be 
considered as adopted and be published by the Secretary with his 
report. 

Rufus King, 
John W. Herron, 
J. T. Holmes, 
L. J. Critchfield, 
Geo. W. Houck, 
John F.. Brotherton, 
Warren P. Noble, 
Geo. W. Geddes, 
Chas. H. Grosvenor, 
d. a. hollingsworth, 
Wm. Upson. 

I. The Executive Committee, at its first meeting after each 
annual meeting of the Association, shall select some person to 
make an address at the next annual meeting on the life and 
services of any deceased member of the bench or bar of Ohio of 
eminence or other subject; and also not exceeding five members 
of the Association to read papers. 

II. The Order of Exercises at the annual meeting shall be 
as follows : 

(a) Annual Address of the President. 

xiv 



BY-LAWS. XV 

(b) Report of Committee on Admission and Election of 
Members. 

(c) Report of Secretary. 

(d) Report of Treasurer. 

(e) Reports of Standing Committees : 

Executive Committee. 

On Judicial Administration and Legal Reform. 

On Legal Education. 

On Grievances. 

On Legal Biography. 

(f) President's call upon each Judicial District for names 
of deceased members. 

(g) Reports of Special Committees, 
(h) The Nomination of Officers. 

(i) The Appointment of Standing Committees. 

(j) Miscellaneous Business. 

(k) The Election of Officers. 

The address to be delivered by a person invited by the Execu- 
tive Committee shall be at the morning session of the second day 
of the annual meeting, and the reading of papers by the members 
appointed by the Executive Committee shall be on the same day, 
unless the Executive Committee shall designate some other time 
for the address and reading of papers. After the reading of each 
paper an opportunity shall be given for discussion on the topic 
of the paper. 

The Executive Committee shall publish some days in ad- 
vance of each annual meeting, a statement cf the person who is 
to delived the address, and the persons who are to read papers, 
and the subject of each. (Amended December 28, 1886. Vol. 7, 

p. 65.) 

III. No person taking part in a discussion shall speak more 
than ten minutes at a time or more than twice on one subject. A 
stenographer shall be employed at each annual meeting. 

IV. At any of the meetings of the Association, members of 
the bar of any foreign country or of any state other than Ohio, 
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who are not members of the Association, may be admitted to the 
privilege of the floor during such meetings. 

V. All papers read before the Association shall be lodged 
with the Secretary. The annual address of the President, the 
reports of the Committees, and all proceedings at the annual 
meeting shall be printed, but no other addiess made of paper 
read or presented shall be printed, except by order of the 
Executive Committee. Extra copies of reports, addresses and 
papers read before the Association, may be printed for the use of 
their authors, not exceeding one hundred copies to each of such 
authors. 

The Executive Committee, as a Committee on Publications, 
shall meet within one month after each annual meeting at such 
time and place as the Chairman shall appoint. 

VI. The terms of office of all officers elected at any annual 
meeting shall commence at the adjournment of such meetings; 
but the terms of office of the members of the several committees 
appointed by the President shall commence immediately on their 
appointment. 

VII. Each committee shall elect its own officers, whose 
terms of office shall commence on their election and continue 
until the appointment of a new committee; and each Standing 
Committee shall continue until its successor shall be appointed. 

VIII. All Standing Committees shall meet on the day pre- 
ceding each annual meeting at the place where the same is to be 
held, at such hour as the respective chairmen shall designate. 

IX. Special meetings of any committee shall be held at such 
times and places as the chairmen thereof may appoint. Reason- 
able notice shall be given by him to each member by mail. 

X. The Treasurer's report shall be examined and audited 
annually, before its presentation to the Association by two mem- 
bers to be appointed by the Chairman of the Executive Com- 
mittee. 

MEMORANDA. 

All Judges and ex- Judges of the Supreme Court of Ohio are 
ex-ofhcio members of this Association. I Rep., 17. 
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All Judges and ex-Judges of the United States Court who 
are members of the Ohio bar are ex-flicio members of this 
Association. VI. Rep., 157. 

At each annual meeting of the Association a committee, 
consisting of three members, to be styled the Committee on Rail- 
roads and Transportation, shall be appointed by the President of 
the Association, whose duty it shall be, at least six weeks prior 
to the next ensuing annual meeting, to negotiate and complete all 
practicable arrangements for reduced rates of travel to those 
attending, and through its Chairman, at least four weeks before 
the annual meeting, advise the Chairman of the Executive Com- 
mittee and the Secretary of the Association of the arrangements 
made so that the same may be printed in the notices and programs 
sent out to members in advance of the meeting. (Adopted from 
Secretary's report, July 18, 1889, X Rep., 23.) 

Resolved, That all applications for membership shall be 
accompanied with the membership fee, and upon default so to do, 
such application shall be returned without delay to such applicant 
by the Secretary of the Association of Committee on Admissions. 
(Adopted by the Association July 18, 1890, XI Rep., 124.) 

AS TO DISTRIBUTION OF ANNUAL REPORTS. 

To the members of the Association the volume of the reports 
of the proceedings held prior to the date of their admission shall 
be twenty-five cents, except the first four reports bound in one 
book, which shall be $1.25 for the book. 

To all other persons, excepting to law libraries and the ex- 
change list of the Association, the price per volume shall be fifty 
cents, and for the four reports, bound in one book, the price shall 
be $2.00. 

The payment of the annual dues to entitle each member so 
paying to the volumes issued after the date of his membership. 

(Adopted July 8, 1903. Vol. 24, page 15.) 



REPORT OF PROCEEDINGS 



OF 



THE OHIO STATE BAR ASSOCIATION 



THE TWENTY-EIGHTH ANNUAL SESSION 

HELD AT HOTEL VICTORY, PUT-IN-BAY, JULT 9th, 10th, lltk AND 12th, 1907 



FIRST DAY 

The twenty-eighth annual meeting of the Ohio State Bar As- 
sociation convened at the Hotel Victory, Put-in-Bay, Ohio, on 
July 9, 1907, at 2 o'clock p. m., with Hon. John C. Hale, of Cleve- 
land, as President, and Mr. Edward B. McCarter, of Columbus, 
as Secretary. 

After calling the meeting to order, Hon. F. J. Mullins, 
Chairman of the Executive Committee, said: On behalf of the 
Executive Committee, I extend greeting to all members and their 
friends and I trust that this, our twenty-eighth annual session, 
will be fully as pleasant and profitable as any that has preceded it. 
It is my pleasure, and I have now the honor of introducing the 
President of the Association for this year, Hon. John C. Hale, of 
Cleveland. (Loud applause.) 

Hon. John C. Hale, President of the Association, then deliv- 
ered his address. 

(For President's address, see Appendix.) 

The President then called for the report of the Secretary. 

Mr. Edward B. McCarter, of Columbus, read his report as 
Secretary, which is as follows : 
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SECRETARY'S REPORT 

Put-in-Bay, Ohio, July 9, 1907. 
To the Ohio State Bar Association: 

Gentlemen: I herewith submit my annual report. As 
your secretary, in accordance with the Constitution of the Associa- 
tion, I have attempted to fill the duties of the office and the time 
given during the year can only be fully appreciated by one who 
has held this position. The proceedings of the Association for 
the year 1906 were published under the direction of the Executive 
Committee and a copy sent to each member of the Association last 
October. The 1906 report has been sent to most of the State Bar 
Associations and to a number of the prominent universities and 
libraries, and the Association has received in exchange reports 
from a number of State Bar Associations of the country. 

A number of blank applications for membership in the As- 
sociation were enclosed with the program for this year's meet- 
ing to each member of the Association, and the outlook indicates 
a large increase in the membership. We now have over eight 
hundred members and with very little effort on the part of each 
member, the Association could easily be increased to two 
thousand. 

I desire to thank the officers of the Association, the Execu- 
tive Committee and the members for their hearty cooperation 
th)e past year. 

Respectfully submitted, 

Edward B. McCarter, Secretary. 

The President: Next in order is the report of the Com- 
mittee on Admissions. 

Mr. Clement R. Gilmore, Treasurer, of Dayton : At the 
time of the convening of this session no member of the Com- 
mittee on Admissions had reported, but the Secretary and myself 
have received a number of applications to membership, which I 
beg leave to submit to the Association. I move that the rules be 
suspended and that the Secretary be instructed to cast the vote of 
the Association for election to membership of the following gen- 
tlemen : 

Reinstated: E. H. Moore, Youngstown. 

Admitted: Daniel W. Allaman, Dayton. 
Frank Billman, Cleveland. 
George H. Billman, Cleveland. 
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John M. Broderick, Marysville. 
L. B. Bacon, Cleveland. 
Ensign N. Brown, Youngstown. 
M. G. Bell, Bellefontaine. 
John R. Cassidy, Bellefontaine. 
I. M. Foster, Athens. 
Ross W. Funck, Wooster. 
Oscar M. Gottschall, Dayton. 
William H. Johnson, Zanesville. 
Albert H. Kunkle, Springfield. 
E. P. Matthews, Dayton. 
M. C. McNab, Youngstown. 
J. G. Obermeyre, Cincinnati. 
John G. O'Connell, Cincinnati. 
E. Jay Pinney, Cleveland. 
Walter Page, Jr., Columbus. 
Edward L. Rowe, Dayton. 
John R. Schindel, Cincinnati. 
John H. Straman, Ottawa. 
H. A. Toulmin, Springfield. 
W. C. Thompson, Lebanon. 
Edmund R. Voorhees, Woodville. 
H. B. Webber, Canton. 
Wallace D. Yaple, Chillicothe. 

Motion unanimously carried. The Secretary then cast the 
vote of the Association for the gentlemen. 

The President: Next in order is the report of the 
Treasurer. 

Mr. Clement R. Gilmore then read his report as Treasurer. 

TREASURER'S REPORT 

The Treasurer charges himself as follows : 

To balance on hand, July 10, 1906 $ 263 41 

" receipts : Reinstatement, 1 member $ 5 00 

Admissions, 125 members 250 00 255 00 

Membership dues, 1905 $ 22 00 

1906 1095 10 

" 1907 26 00 1143 10 

Total $1661 51 
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Credits are due, on orders paid, as follows : 
1906 

July 13. F. J. Mullins, expenses 1906 meeting $ 167 00 

£. B. McCarter, expenses 1906 meeting 10 00 

C R. Gilmore, salary to July 10, 1906 100 00 

23. F. J. Mullins, expense 1906 meeting 57 50 

26. H. J. Booth, Special Committee on Member- 
ship 54 68 

Sept. 5. T. W. McCreary, expense 1906 meeting 10 75 

Oct. 20. E. B. McCarter, Secretary, salary, clerk and 

incidentals 150 00 

E. B. McCarter, Secretary, postage 50 00 

Alice Shaul, stenographer, 1906 report 25 00 

22. Groneweg Printing Co., envelopes and 

printing 36 05 

23. Armstrong & Okey, stenographer, 1906 

meeting 75 00 

Spahr & Glenn, envelopes and letter heads. 29 50 

Dec. 3. E. B. McCarter, Secretary, postage 40 00 

22. American Express Co., delivering reports.. 61 89 

24. Berlin Printing Co., printing report 469 00 

E. B. McCarter, Secretary, incidentals 10 00 

1907 

Jan. 2. Am. Dist. Tel. Co., delivering reports 16 00 

M. T. Wilson, delivering reports 5 92 

Feb. 27. E. B. McCarter, Secretary, incidentals 10 00 

June 14. E. B. McCarter, Secretary, incidentals 40 60 

July 2. C. R. Gilmore, Treasurer, clerk and inci- 
dentals 31 97 

Cash on hand 210 65 

$1661 51 

The following is a summary of the foregoing disbursements : 

Expenses of 1906 annual meeting $ 320 25 

Preparing, printing and distributing 1906 report 577 81 

Secretary's salary, 1906-7 100 00 

clerk hire, 1906-7 25 00 

Treasurer's salary, 1905-6 100 00 

clerk hire, 1906-7 20 25 

Postage 122 00 

Stationery and printing 38 30 

Special Committee on Membership 54 68 

Miscellaneous expenses 92 57 

$1450 86 
Cash on hand 210 65 

$1661 51 

Hon. J. E. Sater, having been appointed a Judge of the 
United States District Court, becomes an ex-officio member and 
retires from the active list. 

The deaths of twelve members have been reported to the 
Treasurer since the last annual meeting. These names will be 
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given in the report of the Chairman of the Committee on Legal 
Biography. 

The resignations of three members have been received, as 
follows : 

T. J. McDonald, Toledo— "Retired from practice." 

J. Dunbar, Steubenville — "Age and ill health induce me to 
say this is the last." 

Charles A. Ludey, Marietta — No reason assigned. 

Seventeen members were suspended for non-payment of dues 
for the year 1905, and twenty-five members are in default for 
their dues, and unless paid by the close of this annual meeting 
will be suspended and dropped from the rolls. 

The following is a statement of the membership of the As- 
sociation for the past year : 

Total number of members, July 10, 1906 615 

Admitted and reinstated at 196 meeting 126 

741 

From active to ex-officio membership 1 

Deaths reported to Treasurer 12 

Resignations 3 

Suspended for non-payment of dues 17 33 

708 
Respectfully submitted, 

Clement R. Gilmore, Treasurer. 

July 9, 1907. 
To the Ohio State Bar Association: 

Gentlemen : Your Committee appointed to audit the books 
of the Treasurer of the Association beg leave to report that we 
have carefully gone over the receipts and vouchers of expendi- 
tures and find the same to have been kept in a satisfactory man- 
ner, and that the report of the Treasurer as submitted is correct. 
Respectfully submitted, 

Chase Stewart, 
John L. Plummer. 

Motion unanimously adopted that the report of Treasurer 
and of the Auditing Committee be received and filed. 

The President : Next in order is the report of the Execu- 
tive Committee. 

Mr. J. F. Mullins: Mr. President, as usual, the Executive 
Committee has no formal report to make, but I desire to say that 
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owing to circumstances which I could not control, the Chairman 
was obliged to devolve a large share of his duties upon other 
members of the Committee, and I desire now to express my ap- 
preciation to Judge C. O. Hunter, of Columbus, and Secretary 
McCarter, of Columbus, for the very efficient manner in which 
they performed the duties of the Chairman. 

There is a matter, however, that I desire to call the Associa- 
tion's attention to at this time. Some correspondence has taken 
place between officers of the Indiana State Bar Association and 
of our Association, and it has been intimated by authority to our 
Association that an invitation from the Ohio State Bar Associa- 
tion to the Indiana State Bar Association to meet in joint session 
at Put-in-Bay next year, would be accepted by that Association. 
The Indiana Association is in session today and tomorrow at 
Indianapolis, and if any action is taken it should be taken this 
afternoon, and in order to bring the matter before the Associa- 
tion, I now move that an invitation be extended to the Indiana 
State Bar Association to join with the Ohio State Bar Associa- 
tion in its annual meeting next year. 

And thereupon the above motion was seconded. 

The President: It is moved and seconded that an invita- 
tion be extended to the State Bar Association of Indiana to meet 
with this Association next year. Are there any remarks ? 

Mr. C. O. Hunter: I think, Mr. Chairman, that the In- 
diana Association desires to meet in joint session with the Ohio 
Bar Association, not that they will be the guests of the Ohio State 
Bar Association at all, but they bear their expenses and hold their 
meetings at the same time that this Association does. That is the 
express wish of that Association which came to your Committee 
from their Secretary. 

The President : The Chair so understands it. 

Mr. Simeon M. Johnson : We certainly want the Indiana 
Bar Association to meet with us, but there are some business de- 
tails we ought to leave to the Executive Committee to solve. We 
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certainly cannot deliberate on matters that are peculiar to our 
Association and not to theirs, so I suggest that the details of 
these things shall be left to the Executive Committee with power 
to act. 

The President: Probably there is no dissent from that 
suggestion. 

Mr. Edward B. McCarter: I had a little correspondence 
with Mr. Merrill Moores, of Indianapolis, Secretary of the In- 
diana Bar Association, and it was his suggestion that we hold 
joint meetings where possible and each Association have separate 
meetings of their own on independent matters pertaining to each 
Association. 

Unanimously adopted that the secretary be instructed to 
extend an invitation to the Indiana State Bar Association to meet 
with the Ohio State Bar Association next year at Put-in-Bay. 

The President: Next in order is the report of the Com- 
mittee on Judicial Administration and Legal Reform. 

Mr. A. D. Follett, of Marietta : The report of that Com- 
mittee is printed and is in the hands of the members of the Asso- 
ciation, therefore it is not necessary to read it. 

REPORT OP COMMITTEE ON JUDICIAL ADMINIS- 
TRATION AND LEGAL REFORM 

To the Ohio State Bar Association: 

Your Committee on Judicial Administration and Legal Re- 
form submits the following report : 

I. That this Association consider the advisability of amend- 
ing Section 428, Revised Statutes of Ohio, so as to read as fol- 
lows: 

"Sec. 428. The court shall, upon the decision of every case, 
except in cases or affirmances by an equally divided court, give a 
statement in writing of the facts therein, together with its de- 
cision upon each question arising in the record of the case, 
whether made in disposing of a motion or otherwise, which writ- 
ten opinion shall be filed and remain in the office of the Clerk of 
the Supreme Court, and the court shall cause the same to be re- 
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ported; provided, that only such decisions shall be reported in 
full as determine or modify any theretofore unsettled or 
new and important question of law in this State, or that give con- 
struction to a statute of ambiguous or doubtful import, together 
with such other of its decisions as are deemed by the court of 
public interest and importance. The Clerk of the Supreme Court 
shall furnish, upon request and upon being paid the fees provided 
for by law for clerks of Common Pleas Courts for like services, 
a certified copy of such written opinion, which shall be received 
in all courts of the State, with the same authority as if published 
in the reports of said court." 

(At the last meeting of the Association the above subject 
was up for discussion, and further consideration thereof was 
postponed until the annual meeting in 1907.) 

2. We recommend that Section 550, Revised Statutes of 
Ohio, be amended in the following particulars : 

"By providing that a second or subsequent affidavit for dis- 
qualification must set forth the facts claimed as showing the 
alleged 'interest, bias, prejudice or disqualification/ in so far as 
in the nature of the case this is practicable ; that interested coun- 
sel be notified promptly by the clerk of the filing of such second 
or any subsequent affidavit and have the right to contest the truth 
of its allegations by filing notice asking for a hearing; that if such 
request for hearing be filed, the supervising judge of the district 
or 'judge of some other subdivision who is qualified/ to whom 
notice is given by the clerk of the filing of the affidavit, shall 
forthwith fix a time and place when the charges made in the affi- 
davit shall be heard, of which hearing all interested counsel shall 
have proper notice and at which hearing all parties interested 
may offer testimony by affidavit, deposition or production of wit- 
nesses ; the decision of the judge conducting the hearing as to the 
existence of the alleged 'interest, bias, prejudice or disqualifica- 
tion/ shall be final and conclusive, shall be entered by the clerk 
upon the journal of the court where the 'cause or matter* is pend- 
ing, and should such adjudication be adverse to the alleged 'inter- 
est, bias, prejudice or disqualification/ the cause or matter may 
proceed as though the affidavit had not been filed." 

3. We further recommend that the term of office of the 
Judges of the Supreme Court be lengthened. 

4. We recommend that Section 5307, Revised Statutes of 
Ohio, be amended so as to read as follows : 
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"The application for a new trial must be made at the term 
the verdict, report, decision, judgment or final order is rendered 
except as provided herein; and, except for the cause of newly dis- 
covered evidence, material for the party applying, which he could 
not with reasonable diligence have discovered and produced at 
the trial, shall be made within three (3) days after the verdict, 
report, decision, judgment or final order is rendered, unless such 
party is unavoidably prevented from filing the same within such 
time: Provided that where a verdict, report, decision, judgment 
or final order is rendered within three (3) days before the close 
of the term, a motion for a new trial may be filed within three (3) 
days after the rendition thereof, and the journal shall be kept 
open for ten ( 10) days after the close of the term for the entry 
of the court of its disposition of such motion which shall be as of 
the trial term; and such motion shall be heard and determined 
within said ten (10) days in any county of the district or circuit 
where said court may be in session. ,, 

5. We urge the Association to take such action as will re- 
sult in the proper presentation to the General Assembly of the 
State, and the enactment into laws of all proposed legislation rec- 
ommended by the Association. 

6. We recommend that in any civil cause commenced be- 
fore a Magistrate or Mayor, or which might have been so com- 
menced, the judgment of the Circuit Court on error shall be final, 
and the Supreme Court shall have no power to review such judg- 
ment, save where the construction or constitutionality of a statute 
is involved. 

Simeon M. Johnson, A. D. Follett, 

Secretary. Chairman. 

June 1, 1907. 

The President: Is there any report of the Committee on 
Legal Education? 

(No response.) 

The President : Is there any report of the Committee on 
Grievances ? 

(No response.) 

On motion the Association then adjourned until Wednesday 
morning at 9 :30 a. m. 
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SECOND DAY 

The President : The Association will now come to order. 
The Bar of Ohio made a requisition upon the Bar of Missouri 
for a man to deliver the annual address before this Association. 
They sent us their best man, one who is conspicuous not only as 
a member of the bar of that state, but in all good works and en- 
terprises in the state in which he dwells, so that I take great 
pleasure in introducing to you the Honorable Charles Nagel, of 
St. Louis. (Loud and long-continuous applause.) 

(For Hon. Charles Nagel's address see Appendix.) 

On motion, unanimously adopted, the Association extended a 
vote of thanks to Hon. Qiarles Nagel, of St. Louis, for his 
brilliant and masterly address. 

Mr. A. D. Follett: On behalf of the Special Committee 
appointed one year ago for the purpose of recommending to the 
Supreme Court a plan for its reporting of decisions, and on behalf 
of your Standing Committee on Judicial Administration and 
Legal Reform, I desire to make a joint report which is unani- 
mously agreed to by all the members of both committees. 

The report of the Committee on Judicial Administration and 
Legal Reform was adopted at the meeting of the Association as 
presented to the Association with the exception of the first section 
which amends Section 428 of the Revised Statutes of Ohio, in 
regard to which a Special Committee was appointed at the 1906 
meeting. iThe section as adopted at this year's meeting is as fol- 
lows : Your special Committee appointed at the meeting of this 
Association in 1906 (Volume 27, page 21), to consider and re- 
port a plan to be recommended to the Supreme Court for select- 
ing cases and reporting has this day (July 10, 1907) met in joint 
session with your Standing Committee on Judicial Administration 
and Legal Reform and these two committees now beg to submit 
the following as their joint report. Your Committee on Judicial 
Administration and Legal Reform withdrawing the first para- 
graph of its report now printed and in the hands of your members 
relating to the above mentioned subject: Yoyr two committees 
jointly recommend that the whole subject above mentioned be 
left to the determination of the Supreme Court, with the expres- 
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sion of the earnest desire and expectation upon the part of this 
Association that itfritten opinions be prepared and reported in all 
cases involving the decision of any question of law not theretofore 
decided and reported by that court, or in anywise changing any 
statement of a point of Icew made in any former reported decision 
of that court. 

A. D. Follett, 
Chairman of the Committee on Judicial Administration and Legal 
Reform. 

J. B. Burrows, 
Chairman of the Special Committee. 

Judge John M. Sheets, of Columbus, spoke at length in favor 
of the original report as presented to the Association in Section I 
of the Report of the Committee on Judicial Administration and 
Legal Reform and in closing moved that the original proposition 
be substituted for the one now before the Association. The motion 
was seconded. 

The President: The question is upon the amendment to 
substitute for the report of the joint committee the first clause of 
the report of the standing committee. I presume all members are 
familiar with the two reports. 

Mr. Follett: I have agreed to the report of these two 
committees, and I stand by my agreement, but as the motion is 
now made to substitute for the report of that joint committee the 
report originally made by my committee, I wish to state that the 
Committee on Judicial Administration and Legal Reform, before 
joining with the special committee in this joint report, itself 
agreed upon changes to be made in its own original report. You 
have the report before you. The report as agreed upon by our 
committee is as follows : 

i. That this Association consider the advisability of amend- 
ing Section 428, Revised Statutes of Ohio, so as to read as 
follows : 

"Sec. 428. The court shall, upon the decision of every case 
except in cases of affirmance by an equally divided court, give a 
statement in writing of the facts therein, together with its decision 
upon each question arising in the record of the case, whether 
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made in disposing of a motion or otherwise, which written 
opinion shall be filed and remain in the office of the Clerk of the 
Supreme Court, and the Court shall cause the same to be re- 
ported ; provided that only such decisions shall be reported in full 
as determine or modify any theretofore unsettled or new and im- 
portant question of law in this state, or that give construction to a 
statute of ambiguous or doubtful import, together with such other 
of its decisions as are deemed by the court of public interest and 
importance. The Clerk of the Supreme Court shall furnish upon 
request and upon being paid the fees provided for by law for 
clerks of Common Pleas Courts for like services, a certified copy 
of such written opinion which shall be received in all the courts 
of the state, with the same authority, as if published in the re- 
ports of said court." 

Hon. John M. Sheets: I would be very glad to let the re- 
port which the gentleman has just now read be the one em- 
bodied in my motion, and let the Association so understand it. 

The President : With the consent of the Association there 
may be substituted for the first clause of the original report, the 
report as now read by Mr. Follett. The question is upon the 
substitution then of the report of the Standing Committee, the 
first clause of that report, for the report of the Joint Committee. 

Hon. John W. Warrington, of Cincinnati, a member of 
the Special Committee, then discussed at great length the diffi- 
culties that the committees had met with and argued that the 
method that the two committees had adopted, to-wit, of request- 
ing the court to act, would be as effective in matter of force as 
one adopted by statute. 

Mr. John N. Van Deman, of Dayton, and Judge R. S. 
Parker, of Bowling Green, also discussed the question. 

The amendment was lost. 

The motion to adopt the report of the Joint Committee was 
sustained. 

The President : Next in order is the further consideration 
of the report of the Standing Committee, there are several clauses. 
Shall they be considered separately? 
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Mr. Follett: I move that they be read section by section 
and each section acted upon before the Association proceeds to 
the next section. 

The Secretary then read the second section of the report of 
the Standing Committee, which is as follows : 

2. We recommend that Section 550, Revised Statutes of 
Ohio, be amended in the following particulars : 

"By providing that a second or substitute affidavit for dis- 
qualification must set forth the facts claimed as showing the 
alleged 'interest, bias, prejudice or disqualification,' in so far as in 
the nature of the case this is practicable ; that interested counsel 
be notified promptly by the clerk of the filing of such second or 
any subsequent affidavit and have the right to contest the truth 
of its allegations by filing notice asking for a hearing ; that if such 
request for hearing be filed, the supervising judge of the district 
or 'judge of some other subdivisions who is qualified/ to whom 
notice is given by the clerk of the filing of the affidavit, shall 
forthwith fix a time and place when the charges made in the affi- 
davit shall be heard of which hearing all interested counsel shall 
have proper notice and at which hearing all parties interested may 
offer testimony by affidavit, deposition or production of wit- 
nesses ; the decision of the judge conducting the hearing as to the 
existence of the alleged 'interest, bias, prejudice or disqualifica- 
tion,' shall be final and conclusive, shall be entered by the clerk 
upon the journal of the court where the 'cause or matter' is pend- 
ing, and should such adjudication be adverse to the alleged 'in- 
terest, bias, prejudice or disqualification,' the cause or matter may 
proceed as though the affidavit had not been filed." 

The President : The question now is upon the adoption of 
the second section. 

Mr. Smith Bennett, of Columbus : I would like to hear 
from the Committee, particularly its chairman, as to why they 
propose to amend Section 550. 

Mr. Follett : By reason of the great abuse that has arisen 
in the system as it now stands, by reason of the grave reflection 
that may be cast upon Common Pleas Judges, and by litigants in 
swearing off not only one Common Pleas Judge, but in the re- 
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peated swearing off of all Common Pleas Judges who are as- 
signed to try the case, which results in no case being tried. 

Mr. Smith Bennett moved as a substitute for this whole 
matter that the Committee on Judicial Administration and Legal 
Reform use all proper means to secure the repeal of Section 550 
without any legislation upon this subject. 

Mr. Bennett's motion was seconded. 

The motion was discussed at length by Mr. Bennett, Judge 
Elam Fisher, of Eaton, Judge Hugh T. Mathers, of Sidney, and 
Judge George F. Arrel, of Youngstown. 

The President: The question is upon the amendment of- 
fered by Mr. Bennett that there be substiuted for this clause of 
the report a request on the part of the Committee to use all rea- 
sonable effort to obtain the repeal of Section 550. 

The amendment to repeal was lost. 

Section 2 of the Committee's report was adopted. 

The President : The question now is as to the adoption of 
the third section which is as follows : 

3. We further recommend that the term of office of the 
Judges of the Supreme Court be lengthened. 

Mr. Simeon M. Johnson : This section is one that has been 
before the Association for at least three meetings. I move you 
that we adopt it, and that a committee be appointed to present it 
to the Legislature, and also to the various bar associations of the 
state for their endorsement. 

The President: It is moved and seconded that the third 
clause of the report be adopted, and that a committee be appointed 
to present the matter to the Legislature and also to the various 
bar associations of the state for their endorsement. 

Section 3 is adopted. 

The President : The question is upon the adoption of the 
fourth section of the report of the committee which is as follows : 
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4. We recommend that Section 5307, Revised Statutes of 
Ohio, be amended so as to read as follows : 

"The application for a new trial must be made at the term 
the verdict, report, decision, judgment or final order is rendered 
except as provided herein; and, except for the cause of newly 
discovered evidence, material for the party applying, which he 
could not with reasonable diligence have discovered and produced 
at the trial, shall be made within three (3) days after the verdict, 
report, decision, judgment or final order is rendered, unless such 
party is unavoidably prevented from filing the same within such 
time: Provided that where a verdict, report, decision, judgment 
or final order is rendered within three (3) days before the close 
of the term, a motion for a new trial may be filed within three 
(3) days after the rendition thereof, and the journal shall be kept 
open for ten ( 10) days after the close of the term for the entry 
of the court of its disposition of such motion which shall be as of 
the trial term; and such motion shall be heard and determined 
within said ten ( 10) days in any county of the district or circuit 
where said court may be in session/' 

Section 4 was adopted. 

The President: The question now comes upon the adop- 
tion of the fifth section which is as follows : 

5. We urge the Association to take such action as will result 
in the proper presentation to the General Assembly of the State, 
and the enactment into laws of all proposed legislation recom- 
mended by the Association. 

The section was adopted. 

The President: Next is the sixth section which is as 
follows : 

6. We recommend that in any civil cause commenced before 
a magistrate or mayor, or which might have been so commenced, 
the judgment of the Circuit Court on error shall be final, and the 
Supreme Court shall have no power to review such judgment, 
save where the construction or constitutionality of a statute is in- 
volved. 

The section was adopted. 
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Mr. J. M. Smedes, of Cincinnati: I move that five com- 
mittees of five each shall be appointed by the President to present 
these matters to the Legislature. 

The motion was adopted. 

The President announced that Mr. McCreary, manager of 
the hotel, desired to take a group picture of the members of this 
Association, the members to assemble upon the front piazza of 
the hotel immediately after adjournment. 

The President also announced the meeting of the different 
judicial districts to be held this evening in order to report at to- 
morrow morning's session. 

Mr. C. B. Heiserman, of Urbana : The Committee on Ad- 
missions recommend that the following gentlemen and Clara L. 
Meyer, of Cambridge, be elected to membership in the Associa- 
tion: 

A. C. Buchanan, Piqua. 
S. S. Deaton, Urbana. 
William F. Duncan, Findlay. 
Thomas B. Herrman, Dayton. 
Irwin G. Jennings, Zanesville. 
Charles C. Marshall, Sidney. 
A. P. McKee, Toledo. 
H. Kenneth Rogers, Cincinnati. 
John E. West, Bellefontaine. 
C. B. Whiley, Lancaster. 
Clara L. Meyer, Cambridge. 

On motion the rules were suspended and the Secretary cast 
the vote of the Association for their election to membership. 

Mr. Ross W. Funck, of Wooster: Before we adjourn, I 
wish to submit a motion that the President of this Association 
appoint a committee of, I would say, three or five, to draft a code 
of legal ethics for this Association, to be submitted at the meeting 
next year, of which Judge E. B. Dillon, of Columbus, be chair- 
man. 

The motion was adopted and the President appointed the 
following committee: E. B. Dillon, chairman, Columbus; Ed- 
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ward Kibler, Newark ; W. W. Hole, Salem ; Geo. E. Martin, Lan- 
caster, and Simeon M. Johnson, of Cincinnati. 

On motion the Association adjourned to meet July n, at 
9 130 a. m. 

THIRD DAY 

The President: The first thing upon the program this 
morning is a discussion of "The Initiative and Referendum." I 
take pleasure in presenting to you the Honorable Atlee Pomerene, 
of Canton, who will open that discussion. (Applause.) 

(For Hon. Atlee Pomerene's address see Appendix.) 

The President : Gentlemen of the Association, recognizing 
the fact that there are two sides to the question now under con- 
sideration, the Executive Committee has provided for the presen- 
tation of both. You have heard from one side, and I now have 
the pleasure of introducing to you Prof. Edgar B. Kinkead, of 
Columbus, who will enlighten you upon the other. (Applause.) 

(For Hon. Edgar B. Kinkead's address see Appendix.) 

The President: One of our members in the performance 
of his duties as special counsel to the Attorney General of the 
State has had occasion to investigate the various phases of cor- 
porate power, and is here to discuss before you that subject. I 
have the pleasure of introducing to you the Hon. Smith W. 
Bennett, of Columbus. (Loud applause.) 

(For Hon. Smith W. Bennett's address see Appendix.) 

The President: The Secretary has a telegram which he 
wishes to read. 

The Secretary: I wish to read a telegram received last 
night from Mr. Moores, the Secretary of the Indiana States Bar 
Association : 
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Indianapolis, Ind., July 10, 1907. 
Edward B. McCarter, Hotel Victory, Put-in-Bay, Ohio: 

Indiana Bar Association thanks the Ohio Association for its 
gracious invitation, but a majority of the members deem it un- 
wise to meet outside of the State of Indiana. 

Merrill Moores, Secretary. 

The President: The Secretary will now read the names 
of members of the committees for the ensuing year from the 
Judicial Districts. 

The Secretary then read the Committees as follows : 

COMMITTEE ON NOMINATION OF OFFICERS 

1st District, Charles Herbert Jones, Cincinnati. 

2d District, O. M. Gottschall, Dayton. 

3d District, J. J. Moore, Ottawa. 
4th District, C. S. Northup, Toledo. 
5th District, Henry J. Booth, Columbus. 
6th District, W. F. Weirick, Loudonville. 
7th District, T. A. Jones, Jackson. 
8th District, John J. Adams, Zanesville. 
9th District, Disney Rogers, Youngstown. 
10th District, James O. Troup, Bowling Green. 

Vice • Presidents 

1 st District, J. C. Harper, Cincinnati. 

2d District, E. L. Rowe, Dayton. 

3d District, E. S. Mathias, Van Wert. 
4th District, R. K. Ramsey, Sandusky. 
5th District, S. W. Durflinger, London. 
6th District, S. B. Eason, Wooster. 
7th District, L. G. Dill, Waverly. 
8th District, D. A. Hollingsworth, Cadiz. 
9th District, Asa W. Jones, Youngstown. 
loth District, John E. West, Bellefontaine. 

Executive Committee 

1st District, Francis B. James, Cincinnati. 
2d District, C. B. Heiserman, Urbana. 
3d District, D. C. Henderson, Lima. 
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4th District, C. S. Bentley, Cleveland. 

5th District, C. O. Hunter, Columbus. 

6th District, Frank Taggart, Wooster. 

7th District, Geo. E. Martin, Lancaster. 

8th District, A. H. Mitchell, St. Clairsville. 

9th District, F. J. Mullins, Salem, 

ioth District, Harlan F. Burket, Findlay. 

Committee on Judicial Administration and Legal Reform 

ist District, Simeon M. Johnson, Cincinnati. 

2d District, A. H. Kunkle, Springfield. 

3d District, Hugh T. Mathers, Sidney. 
4th District, Lee Stroup, Elyria. 
5th District, Geo. S. Peters, Columbus. 
6th District, W. R. Pomerene, Coshocton. 
7th District, A. D. Follett, Marietta. 
8th District, J. A. Troette, Cambridge. 
9th District, Jas. P. Wilson, Youngstown. 
ioth District, Frank A. Baldwin, Bowling Green. 

Committee on Admissions 

ist District, Charles F. Malsbary, Cincinnati. 
2d District J. I. Allread, Greenville. 
3d District, B. F. Welty, Lima. 
4th District, C. F. Beery, Akron. 
5th District, Henry Folsom, Circleville. 
6th District, J. Howard Jones, Newark. 
7th District, H. G. Stalder, Athens. 
8th District, Ernest L. Finley, Steubenville. 
9th District, Geo. H. Clark, Canton, 
ioth District, Geo. D. Copeland, Marion. 

Committee on Legal Educatian 

ist District, W. P. Rogers, Cincinnati. 

2d District, Elam Fisher, Dayton. 

3d District, J. H. Straman, Ottawa. 
4th District, J. Harrington Boyd, Toledo. 
5th District, Gilbert H. Stewart, Columbus. 
6th District, Wm. M. Koons, Mt. Vernon. 
7th District, E. E. Corn, Ironton. 
8th District, John McClave, Steubenville. 
9th District, J. W. Roberts, Jefferson, 
ioth District, A. B. Johnson, Kenton. 
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Committee on Legal Biography 

ist District, Wm. S. Giffin, Cincinnati. 

2d District, Allen Andrews, Hamilton. 

3d District, C. A. Stueve, Wapokoneta. 
4th District, C. W. Dille, Cleveland. 
5th District, Walter Page, Jr., Columbus. 
6th District, O. W. Seward, Newark. 
7th District, Roscoe J. Mauck, Gallipolis. 
8th District, W. G. Shotwell, Cadiz. 
9th District, J. R. Johnston, Youngstown. 
ioth District, Smith W. Bennett, Columbus. 

Committee on Grievances 

ist District, Aaron A. Ferris, Cincinnati. 

2d District, A. F. Broomhall, Troy. 

3d District, Robert Newbegin, Defiance. 
4th District, Geo. E. Reiter, Sandusky. 
5th District, W. H. Wiggins, Chillicothe. 
6th District, Chas. W. Montgomery, Newark. 
7th District, J. M. McGillivray, Jackson. 
8th District, Robert J. King, Zanesville. 
9th District, I. T. Siddall, Ravenna, 
ioth District, Henry J. Weller, Tiffin. 

Mr. C. B. Heiserman: The Committee on Admissions 
recommended that the following be elected to membership in the 
Association : 

Coleman Avery, Cincinnati. 
H. J. Crawford, Cleveland. 
H. C. DeRan, Fremont. 
William H. James, Cincinnati. 
Gilbert H. Stewart, Jr., Columbus. 
B. F. Welty, Lima. 
Alton A. Bemis, Cleveland. 
John A. Cone, Delaware. 

On motion the rules were suspended and the Secretary cast 
the vote of the Association for their election to membership. 

The Secretary : I have a letter from Mr. McCreary, man- 
ager of the hotel, which is as follows : 
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July ii, 1907. 
Mr. F. J. Mullins, Chairman Executive Committee, Ohio State 
Bar Association: 

Dear Sir: I wish to extend through you as Chairman of 
the Executive Committee, a most cordial invitation to the O. S. 
B. A. to hold their next annual meeting at Hotel Victory in 1908. 
As you have met with us so many times and know the facilities 
we have for caring for large gatherings, it is not necessary 
to go into details in presenting this invitation. It has come to my 
notice that your Association has extended an invitation to the In- 
diana Bar Association to meet with you next season. I trust that 
we may have the pleasure of entertaining both you and the In- 
diana Association. 

Assuring you of our best endeavors to entertain your friends 
in the best possible way, believe me, 

Yours truly, 

T. W. McCreary, 

General Manager. 

On motion it was referred to the Executive Committee. 

Mr. Simeon M. Johnson: I want to move you that in 
view of the increasing duties imposed upon the Secretary by 
additions to the membership and otherwise, that his salary be in- 
creased to $200 a year. It is $100 at present. Motion adopted. 

Hon. Gilbert H. Stewart, of Columbus, introduced the fol- 
lowing resolution : 

"Whereas, The existing laws do not meet the needs of 
present conditions nor furnish proper supervision of the banking 
institutions of the state ; therefore, 

"Resolved, That this Association recommend the enactment 
of a law creating a banking department that shall have super- 
vision and general control of all banks, savings banks and trust 
companies, authorized or operating within this state and that a 
committee be appointed by the President to secure its enactment/' 

The resolution was unanimously adopted and the President 
appointed the following committee : Gilbert H. Stewart, Colum- 
bus, Chairman; A. G. Reynolds, Painesville; John W. Warring- 
ton, Cincinnati; John N. VanDeman, Dayton; T. H. Hogsett, 
Cleveland. 
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Mr. Stewart also introduced the following resolution which 
was adopted: 

"Whereas, The present tax system of Ohio permits unjust 
and unequal burden upon taxpayers and unfair assessments and 
appraisements of various classes of property; therefore, 

"Resolved, That this Association recommend the adoption 
of such an amendment to the Constitution as will remove the 
existing barriers to legislation, and that the legislature be re- 
quested to enact such measures as will tend to correct evils of the 
present system and to equalize the burdens of taxation and that 
a committee be appointed to present the same to the legislature 
and secure its enactment." 

President Hale appointed the following committee: Atlee 
Pomerene, Canton, Chairman; Edgar B. Kinkead, Columbus; 
S. S. Wheeler, Lima ; J. I. Allread, Greenville ; Ellis G. Kinkead, 
Cincinnati. 

Hon. Smith W. Bennett : Would the Association at this 
time receive just formally the report of the Committee on Legal 
Biography? It is set for Friday morning, under the program, 
and it may be possible that a number will have to leave before 
that time. I know that I will have to before that time. I would 
like to submit this report and move that the biographies of de- 
ceased members herewith submitted be printed with the report 
of the Committee. Motion adopted. 

The President: Unless objection is made the report may 
be now received. 

Mr. Bennett did not read the report, which includes exten- 
sive biographies of deceased members which were furnished the 
Committee by various members of the Association. The report 
is as follows : 
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REPORT OF CHAIRMAN OF COMMITTEE ON 
LEGAL BIOGRAPHY 

Columbus, Ohio, July 9, 1907. 
To the Ohio State Bar Association: 

I beg to submit herewith the report of the Committee on 
Legal Biography. Pursuant to the requirements of the Consti- 
tution of the Association a biographical sketch of each member 
should be submitted, and in so far as it has been possible for me 
to obtain the same I submit them herewith. 

Special memorials have been prepared and deliverer to me 
of Judge Samuel F. Hunt, George M. Eichelberger, William A. 
Lynch, Major L. M. Jewett, Judge Samuel M. Hunter, E. W. 
Tolerton, John M. Sprigg, Jacob F. Burket, James Harlan Cleve- 
land, Thomas F. Black and George B. Boone. 

In addition thereto there have been reported to me the deaths 
of the following members : 

James W. Hollingsworth, St. Clairsville, who became a 
member of this Association July 12, 1898, died September 3, 
1906. 

D. W. Gage, of Oberlin, who became a member July 7, 1904, 
and died in 1906. 

Hon. A. J. Ricks, United States Circuit Judge for the 
Northern District of Ohio, who was an ex-officio member of this 
Association. 

I ask that the memorials herewith presented be printed in 
the proceedings of this Association. 

JUDGE HUNT 
Hon. Samuel Furman Hunt died at his home, Baird Oaks, 
Glendale, in the early morning of Saturday, January 12, 1907, in 
the sixty-third year of his age. An early career of unusual prom- 
ise and brilliancy had been followed by honorable service on the 
bench, and then in the prime of manhood — by the clouds of hope- 
less illness, continuing almost eight years to the hour of disso- 
• lution. Ambition, personal fitness and popularity had perished by 
that stroke that left him a child again, in the world but not of it, 
a helpless observer of the stage of life with the passion for its 
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excitements and success but half gratified. It was a tragedy of 
hope, a life beginning in romance and ending in gloom. 

Judge Hunt was born in Springdale, this county, October 
22, 1844. He was from an old and honorable New Jersey family. 
His father was Dr. John Randolph Hunt, who during a long life 
practiced medicine in the upper Mill Creek valley, and dying in 
1864, was buried on the site of the old church of the Northwest 
territory, near Spfringdale, the history of which has been so inter- 
estingly set forth in a little book by Mr. C. W. Huffman, of the 
Cincinnati Bar. Later the remains of Judge Hunt's mother 
(Amanda Baird) were laid in the same historic spot. 

Judge Hunt graduated from Miami University at Oxford 
with the class of 1864. He subsequently also took the degree of 
A. B. from Union College, and Maimi at different periods in 
his career and added those of A. M., LL. D., anr L. H. D., and 
from the Cincinnati Law School he obtained the degree of 
LL. B. He spent some time with the Union army, though not 
as an enlisted man. He was at Shiloh, and was with General 
Weitzel when he entered Richmond, and stood with the group 
of officers who saluted the old flag as it was raised over the 
Confederate capital. He subsequently traveled in Europe, go- 
ing as far as Egypt and the Holy Land. He then began the 
study of the law in the office of Stanley Matthews, and upon being 
admitted to the practice in 1898 he entered the office of Henry 
Stanberry, who had recently resigned from the Cabinet, and was 
at the time engaged in the defense of President Johnson in the 
great impeachment trial. 

In 1869, Judge Hunt was elected to the Ohio Senate, and 
became president pro tempore of that body and Lieutenant 
Governor of Ohio. He was only twenty-five, and was the young- 
est man who has ever occupied that position. He was a member 
of several important committees and his name became connected 
with bills for the establishment of the University at Cincinnati, 
the Park Commission and the Platting Commission. The year 
following he was offered the nomination for Congress, but de- 
clined. Two years later he accepted a Congressional nomination 
and made a spirited campaign, but was defeated. In 1871 he was 
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nominated for Lieutenant Governor, running with George W. 
McCook for Governor, and he was subsequently the Chairman of 
the State Conventions which nominated William Allen and Thom- 
as Ewing for Governor. In 1873 he became a member of the Con- 
stitutional Convention, and connected his name with the clause giv- 
ing the veto power to the Governor. In 1878 he was appointed by 
Governor Bishop as Judge Advocate General with the rank of 
Brigadier, and while connected with that office did much to estab- 
lish the law of court martials. In 1878 he became one of the can- 
didates of his party for Common Pleas Judge, but although he led 
his ticket he was defeated, and in 1887 he declined a nomination 
for the Circuit Bench. 

Judge Hunt made the nominating speech in the Democratic 
State Convention which named James E. Campbell for Governor. 
A vacancy arising on the Superior Court Bench of Cincinnati 
during Governor Campbell's term, he named Judge Hunt for the 
place. This was in January, 1890, and his service as Judge con- 
tinued until May, 1898, a period of eight years and four months. 
Judge Hunt gave to his work on the bench much painstaking care 
and good judgment. He presided with a dignity and courtesy 
that commanded respect and gave to his court room an air which 
is not always found. His opinions, like all his literary undertak- 
ings, were finished productions. 

The seat which Judge Hunt occupied on the Superior Court 
Bench was the one first given to Oliver M. Spencer, when the 
court was organized in 1854. Judge Spencer served until his 
death in 1861. His successor was Stanley Matthews, who re- 
signed to enter upon the practice, and was followed by Charles 
Fox, who served until 1869, and returning to tne practice lived 
to become for a time the Nestor of the Bar. Judge Marcellus B. 
Hagans took the seat in 1869, and served until 1873, when he re- 
signed and returned to the practice. Then came Myron H. Tilden, 
who retired in 1878 in broken health, and was followed by Judson 
Harmon, who occupied the seat from 1878 to 1887, when 'he re- 
tired to become the head of the firm which he is still associated. 
William H. Taft followed and served until 1890, when he became 
the Solicitor General of the United States. Judge Hunt followed 
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Judge .Taft, and Edward J. Dempsey, the present mayor of the 
city, succeeded Judge Hunt for a full term, retiring in 1903, when 
the present incumbent, Hon. Lewis M. Hosea, came upon the 
bench. It will thus be seen that Judge Hosea is the tenth in a line 
running for fifty-three years. 

Judge Hunt served as President of the Ohio State Bar As- 
sociation for the year 1892-3, and as a Vice-President of the 
American Bar Association for the year 1893-4, and he was a 
member of the Committee of Legal Reform of the latter Asso- 
ciation for the same year. He was President of the Board of 
Directors of the University of Cincinnati for twenty-five years, 
and here, as in other positions of the same character, showed 
himself as a master parliamentarian and as nearly a model pre- 
siding officer as the late Ruf us King, who rendered similar service 
on innumerable occasions during his long life. 

Judge Hunt was a member of the Board of Trustees of Miami 
University from 1874 until he went on the bench. He was a mem- 
ber of the Ohio Commandery of the Loyal Legion, and of the 
Society of the Sons of the Revolution, and of the Society of the 
Colonial Wars. He was always in demand as a public speaker, 
anr took pleasure in responding to such calls with a scholarly and 
finished address. The diversity of these occasions gave to his 
public addresses a varied character, and should they be gathered 
into a volume much of an historical character, particularly as per- 
tains to the early history of the Miami valley, would be preserved. 

Although the beau ideal of all taat is galLnt and courteous, 
Judge Hunt never married. He was a gentleman and never any- 
thing else. He was interesting as a companion and true as a 
friend. His cultivated manner was never lost, no matter what the 
occasion. The affliction of his later years was in part due to close 
application while on the bench. The work was confining, and he 
permitted himself to carry it on without sufficient bodily exercise 
to maintain sound health. To his proud spirit ':he loss of his 
powers was worse than death, and the oblivion which finally came 
relieved a sensitiveness to his condition which was only less pain- 
ful to his friends than to himself. 
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GEO. M. EICHELBERGER 

Hon. Geo. M. Eichelberger died at Urbana, Ohio, January n, 
1906, aged 62 years and 25 days. 

He was born in Montgomery county in this State, but he 
moved to Miami county with his parents when quite a youth. 
He attended the public schools at Piqua and Cincinnati and took 
a classical course at the Ohio Wesleyan University, where he 
graduated in 1864. I* 1 l ^7 he received the degree of Master of 
Arts. During his collegiate term he enlisted and served three 
months in the 86th O. V. I. in the Civil war, at the expiration of 
his service returning to his studies. 

In May, 1864, having taken the necessary examinations to 
enable him to receive his diploma, he again enlisted and entered 
the 147th Ohio National Guard, where he served for one hundred 
days. At the expiration of this service he entered the law office 
of the Hon. Ichabod Corwin, where he completed his law studies 
and was admitted to practice May 10, 1866, and immediately be- 
gan the practice of his profession in partnership with William 
R. Warnock, a partnership which continued until his death, ex- 
cept during the ten years, 1879 to 1889, when Mr. Warnock was 
Judge of the Court of Common Pleas. 

Mr. Eichelberger was elected prosecuting attorney of 
Champaign county, Ohio, in 1871, and served two terms. With 
that exception he never held public office, but was always active 
in the council and work of the Republican party, being a dele- 
gate to the National Republican Convention at Chicago, which 
" nominated James G. Blaine for President, and again at the con- 
vention at St. Louis which nominated William McKinley. 

The life work of Mr. Eichelberger, however, was that of a 
lawyer and to the practice of his profession he devoted all his 
energies. Endowed by nature with great natural abilities, he 
added thereto a liberal education and years of patient study. He 
possessed a keen judicial mind and great powers of analysis. He 
was never satisfied until he could give a reason for his legal 
conclusions and when he satisfied himself with the reasons given 
he usually convinced others. As a consequence he studied his 
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cases carefully and reasoned them out, and then sought the pre- 
cedents to sustain his reasoning. He was never a case lawyer, 
but always preferred to rely upon well established legal princi- 
ples. He was a successful trial lawyer and especially excelled 
as a cross-examiner. He seemed to instinctively know when a 
witness was not telling the truth, and woe betide such a witness 
when he fell into Mr. Eichelberger's hands. 

Mr. Eichelberger was a fair lawyer in the trial of cases — 
he never resorted to tricks or unfair means to win a case. His 
brother lawyers soon learned this and trusted him. His profes- 
sional statement was always taken and relied upon without a 
moment's hestitation. He never forgot or misunderstood an 
agreement made with opposing counsel in regard to the con- 
tinuance, conduct or settlement of a case. 

He was possessed of an inexhaustible fund of humor. No 
persons or subject was permitted to escape thie shaft of his wit. 
This trait, together with his great originality and fund of knowl- 
edge, made him the most entertaining of companious and the life 
of every gathering. 

Mr. Eichelberger was married in 1872 to Miss Emma, 
daughter of Dr. Hamilton Ring. She proved to be a most suit- 
able and helpful companion for her distinguished husband. She 
still survives him, together with four sons and one daughter. 
Two sons are lawyers, one at Cleveland and one at Washington, 
D. C, one a student at Ohio State University, and one a cadet 
at West Point. The daughter is the wife of Hon. Jerome Zerbe, 
at Cleveland, Ohio. 

WILLIAM A. LYNCH 
William A. Lynch was born at Canton, Ohio, August 4, 
1844. His father, Arnold Lynch, was a man of good education 
and mental attainments. He was a surveyor by profession, and 
had been connected with the construction of important public 
works, notably the P., F. W. & C. R. R., and enjoyed the con- 
fidence and esteem of his fellow citizens, as is manifest from the 
fact that he had been elected to, and had filled the offices of 
county surveyor and county recorder. He died December 20, 



TWENTY-EIGHTH ANNUAL SESSION. 29 

1857, when William was but thirteen years of age. William A* 
Lynch received his early and only education in the Canton 
common schools, graduating from the high school at the early 
age of sixteen years. Immediately thereafter he entered the law 
office of the late Louis Schaeffer, who then had an extensive 
general law practice, involving commercial law and much litiga- 
tion. Mr. Lynch soon mastered all the details of the law office, 
and, on arriving at his majority, was well equipped to commence 
a general law practice. He was admitted to the bar on Septem- 
ber 1, 1865, and at once formed a partnership with Mr. Schaeffer, 
known as Schaeffer & Lynch. Shortly thereafter he entered the 
field of politics and in the fall of 1866 was elected prosecuting 
attorney, defeating General C. F. Manderson in the contest, 
which) office he held from 1867 to 1868, when he was defeated 
for re-election by William McKinley, but in 1870 he was again 
elected prosecutor, defeating William McKinley, and served with 
distinction the years 1871 and 1872. From 1867 to 1874 he 
filled the office of city solicitor of Canton. During that period 
Canton was emerging from village to city, and extensive street 
improvements and water works were being projected, which gave 
rise to much litigation. The doctrine of "anticipation of a rea- 
sonable grade" had not yet been adopted by our Supreme Court. 
The adoption of this rule contended for by Mr. Lynch ended 
all the pending litigation over establishments of grades. 

The partnership with Mr. Schaeffer continued about five 
years, when Mr. Lynch retired from the firm and continued the 
practice of law alone until 1872, when William R. Day came to 
Canton, and the firm of Lynch & Day was formed. In 1878, Mr. 
Austin Lynch, on coming to the bar, was taken into the firm, 
which continued as Lynch, Day & Lynch until 1883, when 
William A. Lynch became largely interested in railroad projects, 
retired from the firm and from general practice of the law, ex- 
cept that for about one year thereafter he maintained an office in 
Cleveland, Ohio. To his efforts Canton is largely indebted for 
the location of the Connotton Valley Railroad, now the Wheel- 
ing & Lake Erie. He was also one of the projectors, and the 
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main factor in the organization and building of the P., A. & W. 
railroad. He also became interested in the street car lines at 
Canton, and it was under his management that the lines were 
changed from the old narrow gauge, and electric power applied. 
He also extended the lines to Massillon and Navarre, and estab- 
lished the system at Massillon. 

On the failure of C. Aultman & Co., in 1892, he was ap- 
pointed receiver of its assets and in 1894, effected a re-organiza- 
tion of that concern under the name of "The Aultman Company." 

He and Mr. H. C. Fogle, Hon. J. W. Underhill and A. J. 
Underhill were also the owners of the Canton Heat, Light and 
Power Company, and continued to operate the same as long as 
Mr. Lynch was at the head of the street car system. 

On the dissolution of "The Aultman Company," in 1904, 
Mr. Lynch opened an office in The Courtland, Canton, Ohio, 
and returned to the active practice of the law. 

It may be said that at no time from 1882 down to 1904, did 
he wholly withdraw from practice, but was from time to time 
employed in special cases, and gave much time and attention to 
important legal questions involving large financial interests, 
notably in the case of Corrigan vs. Rockefeller he was one of 
three referees, and sat in New York City when it was tried. 

Mr. Lynch was married in 1874 to Eliza Ruth Underhill, a 
daughter of the late Hon. J. W. Underhill, who, with three 
daughters, survives him. 

On the adoption of the municipal code he was elected as a 
councilman at large, a position he did not consider beneath his 
merits, as he was ever ready and willing to contribute his time 
and energy for the general good and the welfare of his fellow 
citizens. He also served as a member of the construction com- 
mittee for the building of the new auditorium. He was an active 
member of the Canton Board of Trade from its organization, 
and served several years as its president, and was, until the time 
of his death, an active member. 

On the death of William McKinley, it is believed he was 
among the first, if not the very first, to suggest the erection of a 
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monument to his memory. He was chosen as a member of the 
board of trustees and continued his active interest therein to the 
end of his life. 

Indeed it may be said that during his whole life he gave 
cheerfully of his time, his talents and his means to every plan 
and project having for its object the advancement of his native 
city and the welfare of his fellowmen. 

It remains to speak of him as a lawyer and as a man. 

The Ohio Bar deeply deplores the loss in William A. Lynch. 
During his busy, useful career he was proud to number himself 
among its attorneys. It is not obvious what all of us were born 
for. Without exaggeration it may be said of William A. Lynch 
that he was a born lawyer. His way was clear. In the meagerness 
of his educational advantages, his example is not unlike that of 
John Marshall. But this made little difference. It is impossible to 
conceive that a collegiate education and a law school training could 
have added anything to his powers and abilities as a lawyer or 
further refined his susceptibilities or enhanced his culture and 
universal and accurate information. In short, he was gifted by 
nature with what, in most men, is acquisition. It is said that 
while in his teens he could repeat from memory long passages 
from Blackstone. He had the faculty of absorbing the prin- 
ciples of ihe law, making it a part of his very life. He seems 
to have been an able and mature lawyer upon his admission to 
the Bar, for at the age of twenty-three he was trying important 
suits in the Common Pleas Court against such distinguished 
counsel as Judge Laubie and J. T. Brooks, which important liti- 
gations by him begun at that time he followed with great ability 
to the Supreme Court of Ohio. (Reported in the 24 O. S.) In 
fact, from the date of his . admission to the Bar he was engaged 
in almost all the important litigation in the county until his 
work became subsequently specialized and absorbed in railroad 
enterprises. In his early and youthful career he had the appro- 
bation and admiration and was an example for all the aspiring 
young men of the county. His entire career, together with that 
of his illustrious friend, William McKinley, were both sym- 
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bolized by the utmost purity and refinement, scrupulous dignity 
in manner, in language, in thought and in ambition; both were 
remarkable and striking in personal appearance, inseparable in 
life and not divided in death. William A. Lynch, the lawyer, 
is a theme too large to crowd it into a brief memorial, such as 
propriety demands on this occasion. It may be said without vio- 
lence or hurt to any man he was the peer of any lawyer who 
ever practiced at the Stark County Bar, and since his return, our 
most distinguished member — indeed, our foremost citizen. He 
was a masterful lawyer. It would be difficult to name a single 
weakness or defect in his conduct of a cause, although it is easy 
to characterize many of the elements which made him a great 
lawyer. Most notable among these elements was his wonder- 
fully lucid, comprehensive and exhaustive power of statement 
and which he possessed in so extraordinary a degree as to dis- 
tinguish him among his peers and among the most eminent law- 
yers of his time. He had that genius which Edmund Burke says 
"is the prodigious capacity for hard work." But those who 
knew him best will agree that it did not seem to be work with 
him. His standaids of pleasure were different from most men; 
the investigation of intricate questions of law, great constitu- 
tional, historical, financial and economic questions, gave him the 
wildest and profoundest delight. Having this rare gift of genius 
and possessed at the same time of a great and commanding 
intellect, fine susceptibilities, love for humanity and withal a 
deeply religious nature, he became a student, first of the law, 
his chosen profession, and, secondly, of the great and mighty 
avenues of thought and activity which the study of law opens 
up to every rightly constituted mind. 

In the practice of the law he never took a mean advantage ; 
he stood not on mere technicalities and always gave his reason 
and authority for every step, and, when convinced that he had 
reason and authority and common sense behind him, he was fear- 
less in maintaining his position, and always won respect by 
sheer force of his commanding reason and personality. He was 
generous and kindly to friend and foe alike. He spoke of men 
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and things without malice, without envy and without fear, but 
with a disposition and motive fruitful and friendly for all human 
kind. No one ever heard him appealing to prejudice; he was 
not revengeful, cherished not wrong; he never advised men pre- 
cipitately into litigation, but first used his energy to compromise, 
to settle, to adjust. With him the practice of law was a pro- 
fession, hedged about with proprieties and courtesies, rigidly to 
be adhered to and which distinguished it from a mere trade. 

But he was more than a great lawyer. He was a great man, 
a great thinker, a great scholar with a great and statesmanlike 
mind. In addition to his profound knowledge of the law, he 
possessed a great fund of universal information. He was fa- 
miliar with the constitutional history of England and his own 
country. He had an exhaustive knowledge of Ireland, of Japan 
and recently of Russia, in which he was intensely interested. He 
loved to advert to Sir Henry Main's "Ancient Laws." He had 
a technical knowledge of electricity and its appliances; he was 
familiar with the laws of physics as applied mathematically. He 
knew all the biography of the formative period of American his- 
tory. He had made a profound study of the laws of finance and 
monetary science. 

He was an ardent catholic, familiar with the varying his- 
tory and progress of that great church and proud of its historic 
grandeur. He was also most just and tolerant and approved and 
reverenced truth and virtue in all men and in all things and saw 
and judged all the great historic questions involved in the ref- 
ormation and counter-reformation dispassionately as they ap- 
peared in historic perspective. He was, therefore, a man of 
broad and catholic sympathy, charitable, easy of approach, a 
charming companion, witty and entertaining. His domestic life 
and character were touchingly beautiful and ideal. 

It is fitting that we should observe here a fact which is 
apparent to all who knew him and which served to accentuate 
his greatness of mind and character and at this sad hour should 
especially endear him to his fellow members as one of the great- 
est, noblest and most beautiful of characters — namely, that he 
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recently passed under the deep and lowering shadow of a great 
business disaster, with utter financial ruin to himself, and 
emerged from it with splendid fortitude (which Bacon says is 
the "virtue of adversity"), patient endurance of criticism, calm 
serenity of mind and buoyancy of spirit, only to shine the 
brighter, demonstrating conclusively that character and man- 
hood, service of one's fellows, is better than the merchandise of 
silver and gold, and that nothing can spoil the purpose of a 
man's life when he, like William Lynch, believes in the justice 
of God and the worth of man. 

He still remains and long will continue to remain our ideal 
lawyer, citizen and friend and serve to convince us more and 
more that our institutions, our country, our state, our county, 
the community in which we live, are to be measured by the 
product of their full orbed, well rounded, symmetrical, ideal man, 
such as our beloved deceased brother; that we can well spare 
great commercial enterprises, if need be, wealth and luxuries, 
rather than we can spare from our lives and from the history 
of our State and our community the inspiring and ennobling 
influence of William A. Lynch. 

MAJOR L. M. JEWETT 

Our organization again mourns the death of one of its mem- 
bers. Major Leonidas M. Jewett, of Athens, Ohio, died on the 
7th of November, 1906, after a very brief illness. 

Major Jewett entered the army in 1861 while still a student 
at the Ohio University. He was appointed adjutant of the Sixty- 
first Ohio Infantry, then being recruited at Lancaster, Ohio, 
under Colonel McGroarty. He was afterwards promoted to the 
rank of Captain, and after he left the army he received the 
brevetted title of Major. Major Jewett participated in many 
battles of the army of the Rebellion, the most important of which 
were Gettysburg and Chancellorsville, always acquitting himself 
with credit. 

He was admitted to the practice of law in 1867, forming a 
law partnership with Judge Rudolph de Steiguer, and after the 
elevation of Judge de Steiguer to the bench he continued the 
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practice of law with Mr. J. P. Wood, of Athens. He was untir- 
ing and faithful in his profession, and any business entrusted to 
him received prompt attention. 

Major Jewett was also for many years a member of the 
Board of Trustees of the Ohio University and its Secretary and 
Auditor; also a member of the Masonic order and of the Loyal 
Legion, and one of the most enthusiastic members of the Beta 
Theta Pi College Fraternity in Ohio. He hardly ever missed a 
Beta banquet. 

Major Jewett was a unique character. His most prominent 
characteristics were his unfailing good nature, his generous hos- 
pitality and his industry. He had no enemies ; everyone was his 
friend. His memory will be cherished by every member of this 
organization. 

SAMUEL M. HUNTER 

Samuel McFadden Hunter was born at Cadiz, Harrison 
county, Ohio, on May 31, 1839, an d died at his home in Newark, 
Licking county, Ohio, on the 20th of February, 1907, and was 
therefore sixty-seven years of age at the time of his death. He 
was admitted to the Bar in 1863 -and practiced his profession at 
Cambridge, Ohio, until 1864, when he removed to Newark, 
Ohio, where he practiced the profession of the law until the 
time of his death. In the line of his profession he held the 
offices of City Solicitor of the city of Newark (1866-1871), 
Prosecuting Attorney of Licking county (1872-1876), Judge of 
the Court of Common Pleas of the First Subdivision of the Sixth 
Judicial District of Ohio (1877-1887). 

He was married in 1872 to Miss Iva Robbins, of Newark, 
Ohio, and there were born to them four children. 

While this is the end of earth for Judge Hunter, we feel 
that it is not the end of him for us. We feel that his career at 
the Bar is an inspiration to us who survive ; we feel that nothing, 
whether of substance or thought or conduct, is ever lost; that 
all things persist either for good or evil. We feel that the work 
of Judge Hunter was good. We wish to place on record the 
estimate of him and his work, that he was honest and honorable ; 
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that his work was sound and substantial; that industry and in- 
tegrity were his distinctive characteristics ; that he was faithful 
and trustworthy as a citizen as well as to his clients. He was 
eminent as a lawyer and as a judge. 

ELIHU WARNER TOLERTON 

By the death on the 22d of August of this year of Elihu 
Warner Tolerton the Bar of Toledo and of Ohio has lost one of 
its most able, successful and honored members. He was born in 
Salem, Ohio, May 14, 1849. His first educational training was 
at the country school, but his ambition did not rest with the 
teachings he received there, and he entered the Allegheny Uni- 
versity, at Meadville, Pa. He was graduated from that institu- 
tion in 1871, and soon after was admitted to the Bar at New 
Lisbon, near Salem, which was then the county seat of Colum- 
biana county. In October, 1873, he came to Toledo and opened 
a law office in the old Anderson Block. In 1875 his office was 
removed to the Produce Exchange Building, he being the first 
tenant of the old Produce Exchange, and since that date he has 
never moved, his office being in Room 43, Produce Exchange, 
at the time of his death. 

Coming to Toledo with practically no experience in the pro- 
fession and no friends to lend a helping hand, he devoted him- 
self diligently to the task of creating a practice. His character, 
intelligence and prompt and effective attention to matters con- 
fided to his care soon won the respect and honor of those whose 
acquaintance he made and created a good will which rapidly 
grew into a large and important business. He turned his atten- 
tion to corporation matters, and in 1887 was appointed solicitor 
for the Pennsylvania Company, which position he continued to 
hold up to the time of his death;, enjoying in an exceptional de- 
gree the confidence and respect of the managers of that vast cor- 
porate enterprise. Besides this, he was largely interested in the 
formation and career of many corporations whose history is part 
of the commercial history of Toledo. 

And so up to the last he had a large and varied practice. 



TWENTY-EIGHTH ANNUAL SESSION. 37 

There is happily no need in the present case to resort to 
commonplace platitude or hackneyed phrase, for certain it is that 
Mr. Tolerton was anything but commonplace. No more striking 
personality, no more marked individuality, has appeared at our 
Bar during the quarter of a century. He was distincely differ- 
ent from all the rest of us. He had a way which we all admired, 
but dared not imitate. There is none of us but had a strong im- 
pression of his personality. And so it is an easy and grateful 
task to make mention of some of his dominant traits as lawyer 
and man. 

Perhaps the most striking thing about Mr. Tolerton as a 
lawyer was a certain large way he had of handling things. In 
preparing his cases and trying them, in advising his clients or 
negotiating with his antagonists, he invariably went directly at 
the matter in hand on the broadest lines. Details never bothered 
him. While some men never see a forest. for trees, Mr. Toler- 
ton invariably saw the forest. He looked at things as a whole, 
in their largest relations. His mind was constructive, rather 
than analytic. Combination was his forte rather than dissection. 
He seemed to have in mind always the end sought to be attained 
rather than the means by which it was to be brought about. 
Quick, impulsive, impatient of delay, he did not excel in prepara- 
tion of pleadings, and in the court room he invariably went di- 
rectly at the heart of the matter, regardless of technicalities. 

No lawyer had more confidence in the correctness of his 
own conclusions, but with him it was not in the least vain- 
glorious. It was a well justified confidence based upon many 
a professional success. When he made up his mind, he was 
never troubled with any doubts. And it was this honesty and 
intensity of conviction, coupled with a singularly persuasive 
tongue, which made him so effective. Whether you agreed with 
him or not, you could not choose but hear him, for he was always 
interesting. He always talked about the case and about the 
exact question involved. He was always intensely in earnest. 
You knew he believed what he said, and what he had to say 
was said in good, sound idiomatic English and was said quickly. 
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He was no maker of phrases. He did not seek to excite admira- 
tion by originating striking or happy expressions. His mind was 
always on the thought. Language to him was simply the means 
of conveying it. And so his language was precise and well 
chosen to express his exact meaning. 

He was devoted to his work, as punctual in his office hours 
as any school mistress. For years he arrived at his office at 
7:30 in the morning and left it at 5 o'clock in the afternoon. 
And 5 o'clock meant 5 o'clock, not one minute past 5. No mat- 
ter what important conference was on, when that hour came he 
invariably excused himself, and this habit was so fixed that his 
clients all recognized and respected it. Only within the last year 
of his life did he modify his office hours, when failing health 
compelled him to do so. Then he broke his time honored cus- 
tom, coming to the office an hour later in the morning and going 
home at noon and resting the balance of the day. 

But those who knew him best will remember him not so 
much as a lawyer, but rather as a man. His personal traits were 
what endeared him to his friends. And pre-eminent among these 
were a kindly helpfulness and generosity to which, many of us 
can bear grateful witness. In these days of strenuous competi- 
tion and struggle for the material rewards of our profession, 
when signal successes are achieved by one or another among us, 
there is sometimes a disposition on the part of others to dis- 
parage or detract from the merit of their successes, or at least to 
"damn with faint praise." Surely of all vices envy is the mean- 
est. And from this vice Mr. Tolerton was as free as any lawyer 
we have met. He was a living refutation of the remark of the 
cynical Frenchman, that "there is something not altogether dis- 
agreeable to us in the misfortunes of our best friends." He re- 
joiced genuinely when others succeeded. Not only this, he 
helped them to succeed. No lawyer among us was more gen- 
erous and kindly to other members of the profession. Many a 
young man, not only in, but out of the profession, owes much of 
his success, his first start, to Mr. Tolerton's timely aid. There 
was no meanness in his makeup. One of the last things he said 
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to the writer of this memorial was, that in looking over his life 
that which gave him the most satisfaction was what he had done 
in the way of helping young men to get a start in life. 

His development was not altogether symmetrical, and herein 
perhaps is to be found the cause or explanation of his untimely 
death at an age when he should be in the enjoyment of his 
faculties at their full development. He had no faculty for rec- 
reation, and broke down prematurely under the strain of a busi- 
ness into which he threw himself all too eagerly. Life with him 
was an intensely serious matter. He was interested in all social, 
political and religious questions, on all of which his views were 
as decided and as quickly formed as in legal matters. The 
lighter side of life did not interest him. Novels he rarely looked 
at. Literature, as such, he did not cultivate. Out of door life 
had no special attraction for him. He was simply so constituted 
that he could not, as the saying is, "take life easy." 

Of his religious faith and life this is not the place to speak 
at length. As is well known, he was a loyal member of the 
Methodist Episcopal Church, and took a leading part in all the 
church activities. He never had any doubts as to the ground of 
this religious faith. He was as sure of himself here as every- 
where else. One of his friends used to wish he was as sure of 
anything as Mr. Tolerton was of everything. 

Earnestness was on the whole the controlling trait of his 
character as lawyer and man. And so his life has left its im- 
pression on the Bar and the community. Few men will be more 
sadly missed. Others may have some of his qualities; we can 
scarcely hope to find them united. "He was a man ; take him all 
in all, we shall not see his like again." Those of us who knew 
him well will cherish his memory, and when we, too, are gone 
the influence of his life will still remain, as of one of whom it 
may be truly said that the world is better for his having lived 
in it. 
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JOHN M. SPRIGG 

Hon. John M. Sprigg, of Dayton, Ohio, departed this life 
on January 25, 1907. He had been a member of the Ohio State 
Bar Association since December 30, 1885 Mr. Sprigg was a 
charter member of a club organized in the city of Dayton in the 
year of 1884 known as the "Smizers." In this organization each 
member is required to write an autobiography of himself and de- 
posit it with the secretary. When Mr. Sprigg realized that the 
end was at hand he expressed the wish that the biography that 
he had prepared and deposited with the "Smizers" should be 
given to the press and that no other or more elaborate history of 
his life be printed. In compliance with this last wish of the 
dead the Dayton Daily News printed the biography which is 
appended hereto as it was written by his own hand. From this 
paper was obtained the following sketch. I submit it herewith 
as a proper memorial to be incorporated in the printed proceed- 
ings of this association. 

"John McMahon Sprigg was born on a farm in Allegheny 
county, Md., January 1, 1841. His father's name was Joseph 
Sprigg; his mother's maiden name was Jane Duncan McMahon, 
and both were natives of Maryland. 

"When he was ten years old his parents moved from the 
farm to Cumberland, the county seat of Allegheny county. There 
he attended a private school, known as the 'Charles Street Acad- 
emy/ until his seventeenth year, when he went to Baltimore to 
make his home with his uncle, John V. L. McMahon. He re- 
mained in Baltimore until the breaking out of the Civil War in 
1861, when he went south and joined the Confederate army. He 
enlisted in August, 1861, and served until the end of the war in 
1865. He participated in many of the great battles of the war, 
and was twice wounded. He came to Dayton in September, 
1865, broken in health and practically penniless. Read law in 
the office of Houk & McMahon, in Dayton, and was admitted to 
the Bar in the District Court at Hamilton, Ohio, in August, 
1868. Was elected Prosecuting Attorney of Montgomery county 
in 1875, and served four terms in that office, in all covering a 
period of ten years. Also served four years as a police director 
of Dayton, for which he hopes to be forgiven. 
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"In December, 1875, he was married to Miss Mary Flora 
Helfrich, of Dayton. Two children were born of this union, 
Helen Mary, who was born June 10, 1877, and died December 
28, 1891, and Charles Carroll, who was born June 16, 1880, 
graduated from Yale in 1901 and from Columbia University, 
New York city. He now practices in Dayton. Mrs. Sprigg died 
in May, 1885, and Mr. Sprigg never remarried. 

"Mr. Sprigg was a brother of Mrs. J. A. McMahon, now 
dead, of Dayton, and is survived by two brothers, Joseph Sprigg, 
of Cumberland, and Van Lear Sprigg, of Garrett county, Md. 

"In politics Mr. Sprigg was a Democrat of the Andrew Jack- 
son school. He had never been a member of any church, but his 
inclinations were towards the agnostic. He was a member of 
the Dayton Club and of the Antlers Club, and was a charter 
member of the Smizers, having joined the society at its organiza- 
tion in 1884. He served as secretary and treasurer of the 
Smizers in 1890, and as president in 1891. In point of years he 
was the oldest member of the society. He practiced law in Day- 
ton for more than twenty years, and was before his last illness 
in active practice, a member of the firm of Sprigg & Sprigg. He 
was a charter member of the Montgomery County Bar Associa- 
tion, and had been a trustee of the Dayton Law Library for more 
than twenty years. He was also secretary and treasurer of the 
Dayton Ice Manufacturing and Cold Storage Company and a 
director of the Dayton Brewing Company. He had been an Odd 
Fellow since 1868." 

JACOB F. BURKET 

Jacob F. Burket was born on his maternal grandfather's 
farm, three miles south of Somerset, Perry county, Ohio, on 
March 25, 1837. He died at his home in Findlay, Ohio, on Oc- 
tober 9, 1906. He was the son of Solomon Burket and Mary 
(Brehm) Burket. The Burket family is of Swiss or Swiss-Ger- 
man origin (the name originally being spelled Burkhardt), and 
resided from the year 1490 at or in the vicinity of Basel, Switzer- 
land. In 1758, his paternal great-grandparents came to America, 
accompanied by their son John, at that time about four years 
old, and afterwards the father of Solomon Burket. They settled 
at or near Reading, Pa., where John Burkhardt grew to man- 
hood and where, on November 1, 1778, he joined Von Heer's 
Light Dragoons, which was organized under a special act of the 
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Continental Congress as a bodyguard or lifeguard of General 
Washington, and he served in that capacity until the close of the 
Revolutionary War. Afterwards he married Barbara Fox, at 
Reading, and, after her death, her sister, Catherine Fox, and by 
the two wives he was the father of eighteen children, among the 
younger of whom was Solomon Burket The family name of 
Burkhardt, in the transition from the Swiss-German to the Eng- 
lish, was pronounced and became Burket, the change occurring 
about the year 1800. 

The Brehm family originally came from Bremen, Germany. 
George Christopher Brehm landed at Philadelphia in the ship 
Edinburg and qualified under the laws of the colony of Pennsyl- 
vania on September 15, 1751. His grandson, George Brehm, 
who was the father of Mary Brehm and grandfather of Judge 
Burket, was a soldier in the War of 1812, and during that serv- 
ice was at Fort Findlay. It is a somewhat strange accidental 
circumstance that Judge Burket's last law office was located 
within a stone's throw of the site of that early fort. Solomon 
Burket removed in October, 1838, with his family, from Perry 
county to Hancock county, and settled upon and cleared up a 
farm twelve miles southwest of Findlay, where he died in 1847. 
He left a widow and nine children, of whom Jacob F. Burket 
was the youngest boy. 

In those early days, that was a new region, and the only 
means of education were the public schools, which he attended 
and from which he obtained what was then regarded as a good 
school education. At the age of seventeen, he took up his resi- 
dence with his brother-in-law, Jacob Folk, at Findlay, and 
worked with him as an apprentice at carpentering for over a 
year, attending school in the winter time. One evening during 
his apprenticeship, he accompanied his brother-in-law to the 
court house to "hear the lawyers plead" ; and then and there he 
got his first definite idea of a court and a court room, and, fired 
by enthusiasm, at once determined to become a lawyer. He never 
afterwards wavered in that decision, but bent every energy 
towards securing an education and fitting himself for that profes- 
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sion. He then taught school in the winters, attending the high 
school at Findlay during the spring and fall terms, and completed 
his general education at the Seneca County Academy at Republic 
in 1859, that being then the best school in Northwestern Ohio. 
Ex-Governor Charles Foster and Judge John McCauley, the 
latter a member of the Ohio Supreme Court Commission, were 
students there about that time. 

At Findlay he began reading law with Judge John M. Pal- 
mer, who shortly thereafter formed a partnership with James A. 
Bope, a member of this committee, and with that firm he re- 
mained for nearly a year, when he entered the law office of Goit 
& Browns, and read with them until he was admitted to the bar 
by the district court at Findlay, Ohio, on July 1, 1861. In the 
fall of that year he removed to Ottawa, Putnam county, and be- 
gan the practice of law there; but in April, 1862, he returned to 
Findlay, where he continued to reside until his death. On his re- 
turn to Findlay, he started in the practice alone, but in the 
autumn of that year he formed a partnership with Hon. Henry 
Brown, under the firm of Brown & Burket, which continued until 
May 1, 1869, and which had an extensive business for that period. 
After the dissolution of that firm, he continued in the practice by 
himself until January 1, 1888, when his son, Harlan F. Burket, 
became associated with him under the firm name of Burket & 
Burket, and this partnership continued until he took his seat on 
the Supreme Bench of Ohio on February 9, 1893. He served two 
terms as judge of the Supreme Court of Ohio, one of five and the 
other of six years, his term of service ending February 9, 1904. 

Judge Burket's health was bad in November and December, 
1903, which he thought was from overwork, and he planned to 
take a long rest when he retired from office. He attended the 
inauguration of Governor Herrick on January 11, 1904, and was 
barely able to administer the oath of office to the new chief mag- 
istrate. A few days later he returned home sick, and was not 
able afterwards to resume his seat on the Supreme Bench. On 
his retirement from the court, he entered into partnership with 
his sons, Harlan F. Burket and John F. Burket, and remained a 
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member of the firm until his death. He was in such bad health, 
however, that he seldom appeared in court during that time, argu- 
ing only four or five causes in this court after his retirement 
therefrom. His last appearance in this court was on May 19, 
1905, when, on leaving the court room, he remarked to his as- 
sociate counsel: "This is my last argument." On his return 
home, he was confined to his room, and never took part in any 
case again. His death was caused by Bright's disease. 

Judge Burket's practice at the bar was varied and extensive, 
involving all sorts of questions and making him familiar with 
many branches of the law, including largely in his later years of 
practice those relating to railroads and other corporations, mak- 
ing him what is known as an all-round lawyer. At one time he 
sat at the trial table day after day for seven weeks, continuously 
engaged upon one side or the other of every one of the numerous 
cases tried during that period. During the thirty-two years of his 
practice before entering upon judicial service, he appeared for 
clients in the courts of record of more than one-half of the coun- 
ties of Ohio, as well as in the Supreme Court of the United 
States and in a number of the federal district and circuit courts. 
His judicial opinions are to be found in volumes 50 to 69, both 
inclusive, of the Ohio State Reports. His work as a judge of 
this court, including his published opinions, which work proved 
to be at a critical and decisive period, in respect, at least, to cer- 
tain constitutional questions aff ecting acts of the general assembly 
relating to municipalities and private corporations, is and will 
continue to be his greatest monument, and entitle him to a rank 
with Thurman, Ranney, Mcllvaine and the other great jurists of 
the State. He was a leader in this return to the constitution. 
While he, with others, stood upon these questions for constitu- 
tional right and for the clear power of the judiciary to determine 
and declare that right whenever encroached upon by legislative 
act, it must not be forgotten that he as a judge approached the 
consideration and determination of such questions with the dispo- 
sition stated by him in another connection in State v. Archibald, 
52 Ohio St., 11 (38 N. E. Rep., 314). 
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"It is safer to endure temporary inconvenience, than to lay 
the foundation for future judicial usurpation." 

It was by rigid frugality, economy, correct habits, right liv- 
ing, good character, and great perseverance and industry that 
Judge Burket, boy and man, steadily and almost rapidly rose 
from the environment of an obscure country lad, first into notice 
as a successful and well-equipped school teacher in the public 
schools, and later into greater prominence as a busy lawyer and 
able jurist. In the later years of a career foreshadowed by them, 
he recalled with pardonable satisfaction the words of Edson Goit, 
then the Nestor of the Hancock county bar, spoken to him when 
a young man just starting in the practice: 

"Burket, if you keep on in the law, working as hard and 
showing as much enthusiasm in it as you do now, you will wind 
up on the Supreme Bench of Ohio." 

His chief characteristic at the bar were his close application 
to his profession, his indomitable perseverance and his wonderful 
ability, due to a rugged constitution, to endure almost any amount 
of continued physical work and mental effort, and his ready and 
deep insight into the intricacies of the law. He was remarkably 
strong and skillful in the drafting of pleadings and in the intro- 
duction of evidence on the trial. These, with a wonderful knowl- 
edge of the law, made him at the same time a worthy and dan- 
gerous opponent to the strongest adversary, and gave him the 
secondary characteristics of great preparedness and a ready com- 
mand of resources. He was frank and fair with the court, the 
jury and opposing counsel, and when and where these qualities 
came to be known to be genuine and true, they carried with them 
their deserved weight in his favor. 

The great extent and variety of his practice at the bar, 
together with a large accumulated knowledge of the law and his 
inherent love for the right, gave him more than ordinary fitness 
and qualification for judicial service. He came fresh from his 
large and active practice, without previous judicial experience, 
to the work of this court. He carried to the bench the same 
characteristics of work and application which he had shown, at 
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the bar, his devotion to his duties as judge of this court being 
touching in the pride he took in never being late to his work and 
in being more than anxious always to bear his full share of the 
burdens of the court. On the bench he was a judge of great 
kindness and fairness, of even judicial temper and disposition, 
and of absolute fearlessness in the consideration and decision of 
questions and causes submitted. His opinions are marked by 
great simplicity and clearness of statement and reasoning. Per- 
sonally, Judge Burket was a most even-tempered and kind- 
hearted man, never having a cross or unkind work for any one. 
He was a genial, welcome and lovable companion, his great fund 
of anecdote, story reminiscence and narrative being a source of 
great delight to those having the privilege of his company and 
conversation. 

In politics, Judge Burket was a Republican. He was a 
presidential elector on the Garfield and Arthur ticket in 1880. 
He was a member of the Lutheran church, the society of the 
Sons of the American Revolution, and the Independent Order of 
Odd Fellows ; and he served one year as grand master of Ohio 
and six years as representative in the Grand Lodge of Ohio, in 
that order. He was a director of the First National Bank of 
Findlay for many years, and also its attorney. In 1887 he or- 
ganized the American National Bank of Findlay, and was elected 
its president, in which office he continued until his death. He 
was a member of the Ohio State Bar Association from its forma- 
tion, and never missed one of its meetings until his last illness. 
He was also a member of the American Bar Association. 

On August 5, 1859, he was married to Miss Pamy D. Wal- 
ters, in Lenawee county, Michigan. She died June 6, 1900. 
Their family consisted of six children, five sons and a daughter, 
all but one of whom survive their father. 

JAMES HARLAN CLEVELAND 

James Harlan Cleveland was born in Frankfort, Ky., Jan- 
uary 21, 1865, died at his home in Glendale, Ohio, December 24, 
1906. He was the son of Francis L. Cleveland and Mary Harlan. 
He graduated from Princeton in 1885, receiving the Chancellor 
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Green fellowship in natural science. The next year he studied in 
Berlin. The preparation for his legal education was begun under 
the tuition of his uncle, Associate Justice Harlan, and completed 
at Columbia Law School. Near the completion of his course he 
was appointed district attorney for the southern district of Ohio, 
by President Grover Cleveland, in which capacity he served for 
one year. He was appointed United States District Attorney in 
1894 and served three years, again returning to practice. Upon 
resignation firom the assistant district attorneyship he became as- 
sociated with C. B. Matthews, under the firm name of Matthews 
& Cleveland ; later he became a member of the firm of Matthews, 
Cleveland & Bowler. The firm was subsequently reorganized as 
Cleveland & Bowler, which continued until the death of the latter 
in 1902. Last spring a partnership was formed with Morrison 
R. Waite, a grandson of the late Chief Justice Waite. 

Mr. Cleveland was one of the founders of the Cincinnati 
Law School, and subsequently acted as one of the professors. 
He also acted as dean for a short time after the death of Dean 
G. H. Wald until the appointment of Dean Rogers. 

In addition to being a nephew of Justice Harlan, he, by 
marrying Miss Grace Matthews became the son-in-law of Justice 
Matthews and a brother-in-law of Justice Gray. His father was 
a member of the Kentucky legislature at the breaking out of the 
civil war and was instrumental in preventing that state's leaving 
the Union. The deceased was a man of fine commanding pres- 
ence and a lawyer of the first rank. This in brief is the story of a 
well-spent life in the law of one of the ablest lawyers in this state. 

THOMAS FREDERICK BLACK 

T. F. Black was born at Shiloh, Richland county, June 8, 
1863, an d was a son of James and Elizabeth Kinsel Black. His 
father served his country in the Civil war and departed this life 
shortly after his return to his family. His mother died about two 
years ago, having resided at Ada, Ohio, for a number of years. 
During the winters of ifyj-'jS-jg he attended the public schools 
of Shiloh, at that time in charge of the present well known at- 
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torney, Mr. A. A. Douglass. At the age of sixteen years he 
began teaching in the district school at Beech Grove near his 
home and taught for several winters. Later he entered the Ohio 
Normal University at Ada, from which he graduated, having 
taken the scientific course. 

He then engaged in the book business, with headquarters at 
Waco, Texas, and after several years labors in that line he came 
to Mansfield in 1888 and entered the law office of Connolly & 
Laser as a law student. On the sixth day of December, 1889, 
he was admitted to the practice of law, having successfully passed 
the examination for admission to the bar. 

On January 1, 1890, he entered into partnership with Mr. 
W. H. Bowers, under the firm name of Bowers & Black, and 
that partnership continued until the time of his death. He was 
a life-long Democrat. He has always taken an active part in the 
party organization and during the last campaign filled numerous 
assignments made by the State Executive Committee. On the 
fourth day of November he addressed a large meeting at Urbana 
from the same platform with Gov. Pattison. He also filled dates 
at Gibsonburg, Richwood, Marysville and several other places. 
On the last trip he was much exposed to the cold weather and 
contracted a severe could from which he did not recover. 

Thomas Frederick Black was gifted with remarkable powers, 
with a strong intellect, of untiring industry, and indomitable will, 
and an ambition that gathered intensity alike from defeat and 
success. He was distinguished for his tenacity of purpose, he 
was somewhat vindictive in his enmities, but he was considerate 
in his friendships. Remembering his early life he was ever the 
friend of the poor, from whose ranks he had risen. In the 
language of one of the members of the Bar Association, "his 
good traits of character so far outweighed the bad ones, that 
the latter were insignificant when compared to the former." 

Mr. Black was a member of the First Lutheran church of 
this city, and a member of the Knights of Pythias and the 
Modern Woodmen of America. He was one of the directors of 
the Mansfield Telephone Company, was a member of the execu- 
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tive committee of the Mansfield Savings Bank and one of the 
directors of the Barrow Election Supply Company. 

He was a citizen we were loth to lose and his many friends 
will mourn his loss, big hearted and generous, a smile and a 
cheery word for every one. A look, a smile to those he loved so 
well and all was silent. He departed this life December 2, 1905. 

GEORGE B. BOONE 

George B. Boone was born October 8, 1855, near the town 
of Mecca in Trumbull county, Ohio. He took a full collegiate 
course at Oberlin, graduating with high honors in 1879. The 
following year he taught the high school in Perrysburg. In 1881 
he entered the law office of Scribner, Hurd & Scribner, and the 
same year went to law school at Ann Arbor, spending his vaca- 
tion in that office. He graduated at Ann Arbor in 1883 and the 
same year was admitted to the bar. He remained in the office 
of Scribner, Hurd & Scribner and Scribner & Hurd in the old 
Drummond block until 1895, when he opened an office by himself 
in the Spitzer building, where he continued the practice of law 
until the day of his death. 

Mr. Boone came to the bar thoroughly equipped for the trial 
and office practice of the law. He presented his cases concisely, 
brought out the salient points clearly and forcibly, and at the 
same time with a conservatism and fairness that was successful 
with both court and jury. His relations with his clients and ad- 
versaries commanded their respect and confidence. 

He worshiped a devoted wife, whose death was a blow from 
which he never recovered. He was kind and indulgent and faith- 
ful in the care of his daughter and only child, and after her 
mother's death was both father and her mother. He fully ap- 
preciated and lived up to the dignity that belongs to a member 
of our profession, and was at all times and under all circum- 
stances a gentleman. He fulfilled his professional duties con- 
scientiously and in the spirit of a Christian. He died June 20, 
1906, at the age of 51, beloved by all who knew him. 
Respectfully submitted, 

Smith W. Bennett, Chairman. 
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Mr. Simeon M. Johnson: With your permission, I am 
going to offer the following resolution. I move that the thanks 
of this Association be tendered the President, the Hon. John C. 
Hale, for the able and impartial manner in which he has presided 
over this Association. 

Resolution unanimously adopted. 

On Motion the Association adjourned until Friday at 9:30 
a. m. 

FOURTH DAY 

The meeting was called to order by the President. 

Mr. Gilmore: I desire to make a motion that the thanks 
of the Association be extended to Miss Helen Shauck, Mrs. 
Clark and Mrs. Ambler for their voluntary assistance in the 
musicale. 

Motion unanimously adopted. 

The President: I hereby appoint as delegates to the 
American Bar Association, which meets at Portland, Me., August 
26, 27 and 28, C. O. Hunter, of Columbus, John W. Warrington, 
of Cincinnati, and J. Harrington Boyd, of Toledo. As alternates, 
T. E. Hoyt, of Ashtabula, Hugh T. Mathers, of Sidney, and 
Atlee Pomerene, of Canton. 

The President : I also announce the following committees 
to present to the Legislature the various sections to the Judicial 
Administration and Legal Reform Committee's report which 
were adopted by the Association : 

Section 2 — George S. Peters, Chairman, Columbus; D. J. 
Nye, Elyria; S. M. Douglas, Mansfield, J. M. S'medes, Cincin- 
nati, and I. T. Siddall, Ravenna. 

Section 3 — Simeon M. Johnson, Chairman, Cincinnati; M. 
A. Norris, Youngstown; John H. Doyle, Toledo; Henry J. 
Booth, Columbus, and John M. Cook, Steubenville. 

Section 4 — W. R. Pomerene, Chairman, Coshocton ; Geo. H. 
Clark, Canton; Louis B. Sawyer, Cincinnati; L. C. Laylin, Co- 
lumbus, and John McClave, Steubenville. 
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Section 6— J. A. Troette, Chairman, Cambridge; Alexander 
Hadden, Cleveland; Elbert C. Morton, Columbus; John J. 
Adams, Zanesville, and Gideon C. Wilson, Cincinnati. 

Mr. Gilmore: I presume we had better show the calling 
of the districts for legal biography, as the report of the Chairman 
has already been made. 

The President: That may be done. 

The President : Is there any other business before the As- 
sociation? Before finally adjourning I wish to express my 
hearty thanks to those present for giving me the pleasure of pre- 
siding at this session of the Bar Association, and for the very 
kind treatment I have received at the hands of every member of 
the Association during the session. And I especially want to 
return my hearty thanks to the Secretary of the Association and 
the Chairman of the Executive Committee for the very great aid 
they have given me in the performance of the duties of President 
of the Association. The business of the Association having been 
completed, the session is now adjourned sine die. 
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Clyde 


Dick, Charles 


Akron 


Dill, Lewis G. 


Waverly 


Dille, Charles W. 


Cleveland 


Dillon, Edmond B. 


Columbus 


Doan, Joe T. 


Wilmington 


Donahue, Maurice H. 


New Lexington 


Donovan, D. D. 


Napoleon 


Douglas, Albert 


Chillicothe 


Dow, Duncan 


Bellefontaine 


Doyle, Dayton A. 


Akron 


Duncan, William t\ 


Findlay 


Durflinger, S. W. 


London 


Dustin, Alton C. 


Cleveland 


Dustin, C. W. 


Dayton 


Dwiggins, C. B. 


Findlay 


Eason, Samuel B. 


Wooster 


Eastman, E. k. 


Ottawa 


Elliff, Charles W. 


Dayton 


Elliott, Lee 


Seville 


Ellis, Challen B. 


Cincinnati 


Ellis, Wade H. 


Cincinnati 


Emery, James H. 


Toledo 


Erskine, E. E. 


Steubenville 


Ervin, Edgar 


Pomeroy 


Evans, Marcus G. 


Columbus 


Evans, Nelson W. 


Portsmouth 


Farber, Olin M. 


Mansfield 


Farr, Louis T. 


Rogers 


Faxon, Theodore E. 


Elyria 


Feazel, E. A. 


Cleveland 
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Ferris, Aaron A. 


Cincinnati 


Fiesinger, William L. 


Sandusky 


Finch, J. D. 


Clyde 


Finley, E. L. 


Steuben ville 


Fisher, Elam 


Eaton 


Fitch, Winchester 


Madison 


Flory, Charles L. 


Newark 


Flory, J. A. 


Newark 


Follett, A. D. 


Marietta 


Folsom, Henry P. 


Circleville 


Ford, James A. 


Cleveland 


Foster, I. M. 


Athens 


Fraser, Harold W. 


Toledo 


Frazier, A. A. 


Zanesville 


Freiberg, A. J. 


Cincinnati 


Friedman, Charles K. 


Toledo 


Fritz, Joseph O. 


Wooster 


Fuller, A. G. 


Findlay 


Fuller, Rathbun 


Toledo 


Funck, Ross W. 


Wooster 


Gallaher, J. A. 


Marietta 


Galloway, Tod B. 


Columbus 


Garfield, James R. 


Washington, D. C. 


Garrett, George L. 


Hillsboro 


Geddes, F. L. 


Toledo 


Geer, Frank H. 


Toledo 


Geer, William J. 


Galkxi 


Gibson, W. T. 


Youngstown 


Giffin, William S. 


Cincinnati 


Gifford, W. H. 


Mansfield 


Gilbert, Lucien L. 


Pittsburg, Pa., 




919 Union Station 


Gilbert, William H. 


Troy 


Gillmer, Thomas H. 


Warren 


Gillmer, T. I. 


Warren 


Gilmore, Clement R. 


Dayton 
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Glosser, R. P. 


Crestline 


GOEKE, J. H. 


Wapakoneta 


Goff, Frederick H. 


Cleveland 


Gordon, Harry L. 


Cincinnati 


Gordon, William 


Cleveland 


Gorman, Frank M. 


Cincinnati 


GOTTSCHALL, OSCAR M. 


Dayton 


Granger, Sherman M. 


Zanesville 


Green, T. I. 


Shelby 


Grosvenor, Charles H. 


Athens 


Guerin, W. E., Jr. 


Cleveland 


Guernsey, Charles L. 


Fostoria 


Gumble, Henry 


Columbus 


Hackedorn. Wm. E. 


Indianapolis, 




Law Bldg. 


Hadden, Alexander 


Cleveland 


Hagan, F. M. 


Springfield 


Hagelbarger, H. M. 


Akron 


Hale, John C. 


Cleveland 


Halfhill, James W. 


Lima 


Hall, Edward P. 


Ashtabula 


Hamilton, J. K. 


Toledo 


Hargitt, Robert P. 


Cincinnati 


Harmon, Judson 


Cincinnati 


Harper, J. C. 


Cincinnati 


Harrington, John T. 


Youngstown 


Harrington, N. R. 


Bowling Green 


Harris, George B. 


Cleveland 


Harris, H. W. 


Alliance, 




U. S. Consul, 




Nuremberg, Germany 


Harris, L. B. 


Salem 


Harris, William H. 


Toledo 


Harrison, Joseph T. 


Cincinnati 


Harrison, Dwight 


Columbus 


Harrison, O. E. 


Greenville 
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Harter, Henry W. 
Hartley, M. J. 
Hayden, George 
Hayes, Birchard A. 
Haynes, George R. 
Heffner, D. A. 
Heiserman, C. B. 
Henderson, D. C. 
Henderson, J. M. 
Henderson, W. O. 
Henry, Frederick A. 
Herrick, Frank R. 
Herrman, Thomas B. 
Herron, John W. 
Herron, William C. 
Hershey, H. H. 

Hess, Andrew J. 
Hilliard, J. V. 
Hine, Charles P. 
Hines, Clark B. 
Hinkle, Frederick W. 
Hissem, J. R. 
Hoffheimer, Harry M. 
Hogan, T. S. 
Hogsett, T. H. 
Holbrook, Ralph S. 
Hole, Warren W. 
Hollingsworth, D. A. 
Hollister, Howard C. 
Hollister, Thomas 
Holmes, J. T. 
Holmes, J. T., Jr. 
Hoover, John C. 
Hopkins, E. H. 
Hopkins, W. R. 
Horst, John R. 



Canton 

Xenia 

Medina 

Toledo 

Toledo 

Clyde 

Urbana 

Lima 

Cleveland 

Columbus 

Cleveland 

Cleveland 

Dayton 

Cincinnati 

Cincinnati 

New York City, 

39 Vesey St. 
Sidney 
Newark 
Cleveland 
Bellville 
Cincinnati 
Loudonville 
Cincinnati 
Wellston 
Cleveland 
Toledo 
Salem 
Cadiz 
Cincinnati 
Cincinnati 
Columbus 
Columbus 
Bellefontaine 
Cleveland 
Cleveland 
Columbus 
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Hosea, Lewis M. 
Hoskins, E. L. 
Houck, Lewis B. 
Howe, Percy H. 
Howell, Frank W. 
Howell, William 
Howland, Paul 
Hoyt, James H. 
Hoyt, Thaddeus E. 
Hubbard Frank C. 
Huggins, E. N. 
Hunt, Charles J. 
Hunt, James 
Hunter, C. O. 
Hurin, Silas E. 
Hutchins, Francis E. 



Cincinnati 

Sidney 

Mount Vernon 

Toledo 

Dayton 

Cleveland 

Cleveland 

Cleveland 

Ashtabula 

Columbus 

Columbus 

Cincinnati 

Fremont 

Columbus 

Findlay 

Washington, D. C, 

1632 Riggs Place 



Iddings, Daniel W. 
Immel, John H. 
Ingersoll, Alvan F. 
Ingersoll, H. W. 
Irvine, E. C. 
Ivers, J. A. 



Dayton 

Sandusky 

Cleveland 

Elyria 

Columbus 

McConnelsville 



Jahn, Carl G. 
James, Benjamin F. 
James, Francis B. 
James, William H. 
Jelke, Ferdinand, Jr. 
Jenney, Herbert 
Jennings, Irwin G. 
Jerome, F. J. 
Johnson, A. B. 
Johnson, A. R. 
Johnson, Ben W. 
Johnson, E. G. 



Columbus 

Bowling Green 

Cincinnati 

Cincinnati 

Cincinnati 

Cincinnati 

Zanesville 

Cleveland 

Kenton 

Ironton 

Toledo 

Elyria 
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Johnson, Homer H. 
Johnson, Simeon M. 
Johnson, William H. 
Johnston, Hollis C. 
Johnston, j. R. 
Johnston, Robert W. 
Jones, Asa W. 
Jones, Charles Herbert 
Jones, David W. 
Jones, George H. 
Jones, Oliver B. 
Jones, Thomas A. 



Cleveland 

Cincinnati 

Zanesville 

Gallipolis 

Youngstown 

Galion 

Youngstown 

Cincinnati 

Marietta 

Columbus 

Cincinnati 

Jackson 



Katzenberger, George A. 
Keam, Fred W . 
Keating, Charles H. 

Keating, Thomas J. 
Keeler, Harvey 
Kees, William F. 
Keifer, William W. 
Kelly, J. E. 
Kelly, Malcolm 
Kelly, Thomas H. 
Kibler, Edward 
Killits, John M. 
King, Clifford J. 
King, Edmund B. 
King, Harry E. 
King, Robert J. 
King, W. E. 
Kingsbury, B. B. 
Kinkead, Edgar B. 
Kinkead, Ellis G. 
Kinney, Charles 
Kirtland, Harry B. 
Kiskadden, Alexander 



Greenville 
Cincinnati 
Washington, D. C, 

517 P. O. Building 
Columbus 
Cleveland 
Cleveland 
Springfield 
Bowling Green 
Sandusky 
Cincinnati 
Newark 
Bryan 
Ashtabula 
Sandusky 
Toledo 
Zanesville 
Columbus 
Defiance 
Columbus 
Cincinnati 
Columbus 
Toledo 
Tiffin 
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Kline, Virgil P. 
Knight, Walter A. 
Kohler, George C. 
Kohler, Jacob A. 
Koons, William M. 
Krichbaum, Charles 
Krickenberger, Oscar R. 
Krumm, Alex. W. 
Krumm, Charles S. M. 
Kuhn, Oscar W. 
Kumler, John F. 
Kunkle, Albert H. 



Cleveland 

Cincinnati 

Akron 

Akron 

Mount Vernon 

Canton 

Greenville 

Columbus 

Columbus 

Cincinnati 

Toledo 

Springfield 



La Dow, J. H. 
Lane, Quintin R. 
Lang, Charles F. 
Laning, J. F. 
Laubie, Peter A. 
Laubscher, Gustav A. 
Lawrence, James 
Laylin, Clarence D. 
Laylin, L. C. 
Lewis, Addison C. 
Lewis, Charles T. 
Lewis, P. P. 
Lincoln, John Ledyard 
Linn, Talfourd P. 
Littleford, William 
Littrell, J. H. 
Litzler, L. I. 
Livesay, Theodore M. 
Lones, W. F. 
Loom is, John Cooper 
Longworth, Nicholas 
Lowry, L. H. E. 
Lowry, R. E. 
Lynch, Charles J. 



Lancaster 

Columbus 

Cleveland 

Norwalk 

Salerti 

Cleveland 

Cleveland 

Columbus 

Norwalk 

Steuben ville 

Toledo 

Steubenville 

Cincinnati 

Columbus 

Cincinnati 

Lancaster 

Cleveland 

Columbus 

Wellsville 

Tiffin 

Cincinnati 

Youngstown 

Eaton 

Bellaire 
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MacDonald, W. R. 
Mahoney, William J. 
Malsbary, Charles F. 
Manner, H. T. 
Mansfield, Edwin 
Marriott, F. M. 
Marshall, A. McL. 
Marshall, Charles C. 
Marshall, R. D. 
Martin, George E. 
Martin, Oscar T. 
Martin, Paul C. 
Martin, William K. 
Marvin, Ulysses L. 
Mather, Nation O. 
Mathers, Hugh T. 
Mathews, Herbert 
Mattern, C. J. 
Matthews, C. B. 
Matthews, Edwin P. 
Matthews, Mortimer 
Matthews, William O. 
Matthias, Edward S. 
Mauck, Roscoe J. 
Maxwell, Lawrence, Jr. 
Merrill, Chester W. 
Merrill, H. A. 
Metcalf, W. S. 
Middleton, E. P. 

MlDDLETON, W. H. 

Miller, A. Jay 
Miller, Charles R. 
Miller, Harry W. 
Miller, Kenton A. 
Mitchell, A. H. 
Monnett, F. S. 



Wellsville 

Columbus 

Cincinnati 

Mansfield 

Shelby 

Delaware 

Dayton 

Sidney 

Dayton 

Lancaster 

Springfield 

Springfield 

Lancaster 

Akron 

Akron 

Sidney 

Cleveland 

Dayton 

Cincinnati 

Dayton 

Cincinnati 

Cleveland 

Van Wert 

Gallipolis 

Cincinnati 

Cincinnati 

Toledo 

Chardon 

Urbana 

Waverly 

Bellefontaine 

Cleveland 

Portsmouth 

Ironton 

St. Clairsville 

Columbus 
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MONNETTE, OrRA E. 


Los Angeles, Cal., 




406 Merchants 




Trust Co. Building 


Montgomery, Charles W. 


Newark 


Moore, E. H. 


Youngstown 


Moore, J. J. 


Ottawa 


Morris, Ingle A. 


Columbus 


Morris, L. W. 


Toledo 


Morton, E. C 


Columbus 


Motter, Isaac S. 


Lima 


Mullins, F. J. 


Salem 


Murphy, Elmer E. 


Columbus 


Musser, Harvey 


Akron 


Mykrantz, H. A. 


Ashland 


McBride, C. E. 


Mansfield 


McCann, Benjamin F. 


Dayton 


McCarter, Edward B. 


Columbus 


McCarty, T. T. 


Canton 


McCaslin, Thomas A. 


Cleveland 


McClave, John 


Steubenville 


McCleary, Clayton A. 


Columbus 


McClure, N. H. 


Medina 


McClure, William T. 


Columbus 


McCray, H. L. 


Ashland 


McFarland, T. A. 


Wellston 


McGhee, Joseph 


Jackson 


McGillivray, J. M. 


Jackson 


McGowan, F. S. 


Cleveland 


McGraw, Harrison B. 


Cleveland 


McKee, A. P. 


Toledo 


McKee, Charles J. 


Dayton 


McKee, Richard M. 


Toledo 


McKeehan, H. H. 


Cleveland 


McKisson, Robert E. 


Cleveland 


McMahon, John A. 


Dayton 


McNab, M. C. 


Youngstown 
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McNeal, L. B. 


Marion 


McNeil, Aaron 


Cincinnati 


McS'weeney, John 


Wooster 


Nash. Simeon 


Columbus 


Nevin, R. M. 


Dayton 


Nevin, R. R. 


Dayton 


Newbegin, Robert 


Toledo 


Newcomb, R. B. 


Cleveland 


Newman, Fred 


Crestline 


Nicol, George A. 


Ashland 


Niman, C. A. 


Cleveland 


Norris, C. H. 


Marion 


Norris, M. A. 


Youngstown 


Northrup, Charles S. 


Toledo 


Nye, D. J. 


Elyria 


Obermeyre, J. G. 


Columbus 


Ochiltree, R. M. 


Cincinnati 


O'Connell, John G. 


Cincinnati 


O'Hara, Joseph W. 


Cincinnati 


Olmstead, P. S. 


New Philadelphia 


Ormond, John M. 


Toledo 


Outcalt, Dudley C. 


Cincinnati 


Outhwaite, C. P. 


Columbus 


Page, Walter, Jr. 


Columbus 


Parker, George D. 


Ashtabula 


Parker, Robert S. 


Bowling Green 


Parmenter, W. L. 


Lima 


Patrick, J. G. 


New Philadelphia 


Patterson, M. R. 


Columbus 


Patterson, Robert C. 


Dayton 


Patterson, William E. 


Cleveland 


Paxton, Thomas B. 


Cincinnati 


Pease, Edward L. 


Columbus 


Perry, B. F., Jr. 


Jefferson 


Peters, George S. 


Columbus 
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Phelps, George H. 


Findlay 


Piero, William J. 


Canton 


Pinney, E. Jay 


Cleveland 


Platt, James H. 


Tiffin 


Plummer, J. L. 


Springfield 


Pollock, John 


St. Clairsville 


Pomerene, Atlee 


Canton 


Pomerene, Frank E. 


Coshocton 


POMERENE, W. R. 


Coshocton 


Potter, E. D. 


Toledo 


Powell, Edward T. 


Columbus 


Prophet, H. S. 


Lima 


Pugh, David F. 


Columbus 


Pugh, L. R. 


Columbus 


Pugsley, Isaac P. 


Toledo 


Quail, F. A. 


Cleveland 


Ramsey, Robert 


Cincinnati 


Ramsey, R. K. 


Sandusky 


Ramsey, William W. 


Cincinnati 


Randall, E. O. 


Columbus 


Ranney, Henry C. 


Cleveland 


Rathmell, Frank 


Columbus 


Rawson, L. C. 


Cleveland 


Read, W. H. A. 


Toledo 


Rector, Fred C. 


Columbus 


Reece, Patterson A. 


Cincinnati 


Rehm, Ernst 


Cincinnati 


Reiter, George E. 


Sandusky 


Resek, G. A. 


Lorain 


Reynolds, A. G. 


Painesville 


Rhoades, E. H. 


Toledo 


Rhodes, George W. 


Columbus 


Richards, S. S. 


Clyde 


Richie, W. B. 


Lima 


Riegle, F. P. 


Bowling Green 
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Risinger, John 


Eaton 


Risser, G. W. 


Ottawa 


Ritchie, Edwards 


Cincinnati 


Roberts, E. E. 


Warren 


Roberts, J. W. 


Jefferson 


Robertson, C. D. 


Cincinnati 


Robeson, Andrew C. 


Greenville 


Rockel, William M. 


Springfield 


Roebling, Millard F. 


Cincinnati 


Rogers, C. M. 


Columbus 


Rogers, Disney 


Youngstown 


Rogers, H. Kenneth 


Cincinnati 


Rogers, J. F. 


Columbus 


Rogers, Wilbert L. 


Lima 


Rogers, W. P. 


Cincinnati 


Rowe, Edward L. 


Dayton 


Rule, Ralph R. 


Norwalk 


Ryan, Daniel J. 


Columbus 


Sadler, Charles W. 


Sandusky 


Sams, Oliver N. 


Hillsboro 


Sanders, William B. 


Cleveland 


Sanderson, T. W. 


Youngstown 


Sanford, Marshall J. 


Lima 


Sater, Lowry F. 


Columbus 


Sawyer, Louis B. 


Cincinnati 


Sayler, John R. 


Cincinnati 


Schaufelberger, J. W. 


Toledo 


Schindel, John R. 


Cincinnati 


Schoedinger, Frederick H. 


Columbus 


Schroth, George E. 


Tiffin 


Scott, Frank C. 


Cleveland 


Scribner, Harvey 


Toledo 


Scroggs, C. J. 


Bucyrus 


Seiders, Charles A. 


Toledo 


Seney, Allen J. 


Toledo 


Seney, Henry W. 


Toledo 
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Seward, Charles W. Newark 

Seymour, A. T. Columbus 

Shallenberger, J. M. Cleveland 

Shattuck, A. C. Cincinnati 

Sheets, J. M. Columbus 

Shepherd, Bartlett C. Painesville 

Shipman, Leonard H. Troy 

Shotwell, Walter G. Cadiz 

Shroder, Jacob Cincinnati 

Siddall, G. B. Cleveland 

Siddall, I. T. Ravenna 

Sieber, George W. Akron 

Simmons, George D. Hicksville 

Sinks, Frederick N. Columbus 

Skiles, G. M. Shelby 

Skiles, R. C. Shelby 

Smart, John H. Cleveland 

Smedes, J. M. Cincinnati 

Smith, A. L. Toledo 

Smith, Barton Toledo 

Smith, C. L. St. Marys 

Smith, J. H. Charles Cincinnati 

Smith, Rufus B. Cincinnati 

Smith, S. W., Jr. Cincinnati 
Smith, William Walker, Jr. Cincinnati 

Snook, Wilson H. Paulding 

Snyder, Walter V. Dayton 

Solders, Charles B. Cleveland 

Solders, George B. Cleveland 

Soules, M. A. Ashtabula 

Southworth, Constant Cincinnati 

Sowers, Daniel H. Columbus 

Spaulding, Mott G. Conneaut 

Speidel, Eli H. Batavia 

Spiegel, F. S. Cincinnati 

Squire, Andrew Cleveland 

Stalder, Harry G. Athens 
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Stauter, Roscoe T. 


Dayton 


Stearns, Arthur A. 


Cleveland 


Stevens, F. M. 


Elyria 


Stewart, Chase 


Springfield ' 


Stewart, Gilbert H. 


Columbus 


Stewart, Gilbert H., Jr. 


Columbus 


Stoehr, Oscar 


Cincinnati 


Straman, John H. 


Ottawa 


Stricker, Sidney G. 


Cincinnati 


Stroup, Lee 


Elyria , 


Stuart, Edwin W. 


Akron 


Stueve, C. A. 


Wapakoneta 


Sullivan, John D. 


Columbus 


Sullivan, Theodore 


Troy 


Swayne, Noah H. 


Toledo 


Swayne, Francis B. 


New York City, 




170 Broadway 


Taft, Frederick L. 


Cleveland 


Taggert, Frank 


Wooster 


Tanner, E. E. 


Columbus 


Taylor, Anthony W. 


Salem 


Taylor, Edward L. Jr. 


Columbus 


Taylor, Henry C. 


Columbus 


Thatcher, Charles A. 


Toledo 


Thayer, A. A. 


Canton 


Thompson, C. A. 


Ironton 


Thompson, W. C. 


Lebanon 


Thraves, Meade G. 


Fremont 


Tibbals, Newell D. 


Akron 


Tilden, D. H. 


Cleveland 


Tobias, James C. 


Bucyrus 


Todd, J. E. 


Columbus 


Toland, Harford A. 


Columbus 


Tossell, W. J. 


Norwalk 


Toulmin, H. A. 


Springfield 


Tracy, Thomas H. 


Toledo 



MEMBERS. 



77 



Treadway, Francis W. 


Cleveland 


TfcOETTE, John A. 


Cambridge 


Troup, James O. 


Bowling Green 


Tucker, Robert 


Toledo 


Turner, Milton H. 


Cambridge 


Tuttle, Lloyd G. 


Painesville 


Tyler, Julian H. 


Toledo 


Tyler, Justin H. 


Napoleon 


Upham, Charles C. 


Canton 


Van Deman, John N. 


Dayton 


Van Pelt, D. B. 


Dayton 


Vickery, Willis 


Cleveland 


Voorhees, Campbell M. 


Columbus 


Voorhees, Edmund R. 


Woodville 


Voorhees, Richard M. 


Coshocton 


Vorys, A. I. 


Lancaster 


Waite, Morrison R. 


Cincinnati 


Waite, Richard 


Toledo 


Walton, George S. 


Salem 


Warnock, W. R. 


Urbana 


Warrington, J. W. 


Cincinnati 


Watts, C. F. 


Toledo 


Weaver, E. J. 


Dayton 


Webber, A. R. 


Elyria 


Webber, H. B. 


Canton 


Webber, Karl T. 


Columbus 


Webster, Manning S. 


Pomeroy 


Weed, Albert H. 


Cleveland 


Weirick, W. J. 


Loudon ville 


Weldy, Seth 


Logan 


Weller, H. J. 


Tiffin 


Wells, Frank L. 


Wellsville 


Welty, B. F. 


Lima 


Werner, Gustav R. 


Cincinnati 


West, Edward J. 


Wilmington 
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West, John E. 


Bellefontaine 


West, Samuel H. 


Belief ontaine 


WESTEN HAVER, D. C. 


Cleveland 


Westfall, Ralph E. 


Columbus 


Weyer, Clara L. 


Cambridge 


Wheeler, S. S. 


Lima 


Whiley, C. B. 


Lancaster 


White, John G. 


Cleveland 


Whiting, Frank V. 


Cleveland 


Wierman, William C. 


Port Clinton 


Wiggins, Willis H. 


Chillicothe 


Wilbur, R. A. 


Cleveland 


Wilby, Charles B. 


Cincinnati 


Wilby, Joseph 


Cincinnati 


Wilcox, E. K. 


Cleveland 


Wildman, Samuel A. 


Norwalk 


Willard, Frederick B. 


Toledo 


Williams, C. C. 


Columbus 


Williams, S. R. 


Findlay 


Wilson, Charles G. 


Toledo 


Wilson, Gideon C. 


Cincinnati 


Wilson, Harrison 


Sidney 


Wilson, James P. 


Youngstown 


Wilson, John F. 


Columbus 


Winch, Louis H. 


Cleveland 


Winn, Simeon M. 


Zanesville 


Wirt, B. F. 


Youngstown 


Wise, W. Oliver 


Akron 


Wolcott, D. B. 


Kent 


Wonders, A. E. 


Warren 


Workum, David J. 


Cincinnati 


Wulsin, Drausin 


Cincinnati 


Yaple, Wallace D. 


Chillicothe 


Young, George R. 


Dayton 


Young, W. E. 


Akron 


Zehring, Augustus 


Cleveland 
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Hon. Edward F. Bingham 
Hon. W. W. Boynton 
Hon. Joseph P. Bradbury 
Hon. William B. Crew 
Hon. William R. Day 
Hon. William Z. Davis 
Hon. Franklin J. Dickman 
Hon. John H. Doyle 
Hon. Martin D. Follett 
Hon. Moses M. Granger 
Hon. Horace H. Lurton 
Hon. John D. McCauley 
Hon. Charles D. Martin 
Hon. Thaddeus A. Minshall 
Hon. Selwyn N. Owen 
Hon. James L. Price 
Hon. John K. Richards 
Hon. John E. Sater 
Hon. Henry F. Severens 
Hon. John A. Shauck 
Hon. William T. Spear 
Hon. Augustus N. Summers 
Hon. William H. Taft 
Hon. Robert W. Tayler 
Hon. Albert C. Thompson 
Hon. William H. West 
Hon. Francis J. Wing 
Hon. D. Thew Wright 
Hon. William H. Upson 



Washington, D. C. 

Cleveland 

Pomeroy 

McConnelsville 

Canton 

Marion 

Cleveland 

Toledo 

Marietta 

Zanesville 

Nashville, Tenn. 

Tiffin 

Lancaster 

Chillicothe 

Columbus 

Lima 

Ironton 

Columbus 

Kalamazoo, Mich. 

Dayton 

Warren 

Springfield 

Washington, D. C. 

Youngstown 

Portsmouth 
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ANNUAL ADDRESS 

BY HON. JOHN C. HALE 
President of the Ohio State Bar Association 

During the life of this Association there has been discussed 
in the annual addresses of the presidents and others, whose pres- 
ence has given pleasure and profit to our sessions, almost every 
conceivable topic falling within the purview of our organization. 
On our twenty-fifth anniversary, two years ago, the president, 
Mr. Troup, reviewed the work that had been done, and pointed 
out the power which the Association possesses to give future aid 
to much needed reforms. As specified in our constitution, "the 
Association is formed to advance the science of jurisprudence, to 
promote reform in law, and to facilitate the administration of 
justice." 

The last of these expressed objects, "to facilitate the admin- 
istration of justice," is closely allied to the first, and in its admin- 
istration we make a practical application of the science of juris- 
prudence. Lawyers as judges and practitioners are responsible 
in all matters relating to the administration of justice, and upon 
them largely depends the proper application of the great prin- 
ciples of the science of jurisprudence. Courts are organized and 
lawyers set apart for that purpose. 

I therefore call your attention to some changes which are 
required to facilitate the administration of justice and to some 
needed reforms in our statute law — of which the association may 
well take cognizance, and which in a large measure should be 
controlled by the lawyers of the state. In these matters I am 
aware I shall not voice the unanimous sentiment of all our mem- 
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bers, but if 1 can provoke discussion of them I shall have accom- 
plished what I desire. I am sure a discussion by this intelligent 
body of men will result in reaching the right conclusion. I have 
serious doubts whether the bar of this state exercises that degree 
of influence in matters affecting the public welfare that it should. 
A somewhat general impression prevails that the prestige of the 
bar has declined and is declining. In some respects that may be 
true, but on the whole never in the history of the state have the 
members of the bar been better equipped for the duties devolv- 
ing on them than at the present time, never better educated gen- 
erally or in the law. There has never been more care exercised 
in the admission of members to the bar. Of course, some wholly 
unworthy to be classed as lawyers are by mistake admitted to 
practice, which is followed by a second mistake in not excluding 
them from practice before our courts. Lawyers are disposed to 
tolerate such, rather than resort to the proper methods for their 
exclusion. It is due to the profession, however, that the bar be 
freed as far as possible from irresponsible and disreputable mem- 
bers, and too much leniency should not be extended to them. In 
all cases in which clear and undoubted cause for disbarment 
exists the laws should be strictly enforced. 

It may be true that neither courts nor lawyers command 
from the public quite that deference once accorded them. If I 
were asked to point to any reason for this, I should say there are 
two possible reasons — first, that the masses of our citizens are as 
a whole much better informed than in the early history of the 
state, do more thinking for themselves, and depend less on direc- 
tions from others. The difference between the intelligence of 
lawyers and judges and the masses is not very marked, and the 
reverence for courts or lawyers is consequently less apparent than 
formerly. Again, no one can fail to observe that the spirit of 
commercialism is taking a strong hold of the profession ; lawyers 
are not exempt from the mania to get rich. They share that de- 
sire in common with their fellow citizens, commendable within 
reasonable limits. More now than formerly is needed to maintain 
the home, educate children, more for old age, more for charity, 
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more to maintain a good position in society, and equality with 
neighbors. To accumulate sufficient to meet all these require- 
ments is not only commendable, but a duty. But, nevertheless, 
too many are engaged primarily in money-making, and the law- 
yer who is chiefly possessed of a desire to get rich is acting on a 
plane with many of our business men, and in that respect brings 
to the prof ession no distinction. I fear that frequently the work 
done in a case and the skill required for that work are entirely 
lost sight of in the consideration of the amount involved and the 
wealth of the client. Something of this is due to the changed 
conditions and requirements in professional work. Formerly the 
lawyer was chiefly concerned in the preparation and trial of 
causes, giving advice upon legal matters, and had little to do with 
the business end of his client's affairs, concerning the legal aspect 
of which he was consulted. That was left to the client. Now 
the important and more profitable work of the lawyer is done out 
of the court room, pertaining in a large degree to matters of busi- 
ness, and it has become as essential that a lawyer be a good busi- 
ness man as well as learned in the law. This has a tendency to 
give to the profession a commercial aspect. 

The importance, however, of our profession has in no sense 
diminished. To save from disaster by timely advice, to aid in 
lessening the burdens of others, to guide a client out of com- 
plications and troubles in business affairs, to aid in establishing 
his rights before a court, and, in short, to honestly, faithfully 
and efficiently aid others surrounded by circumstances and con- 
ditions bringing troubles which they are unable to solve, involves 
the spirit of giving, not filching, ministering to and not being 
ministered unto. The faithful discharge of these duties surpasses 
in importance the work assigned to any other profession, and 
requires of its members the highest integrity, an accurate knowl- 
edge of the law, a careful, painstaking investigation, and a judg- 
ment uninfluenced by a desire of gain or popular applause, and 
such only as justice demands. After all allowances have been 
made growing out of the changes in the professional work of 
lawyers, it must be admitted, I repeat, that the spirit of commer- 
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cialism is taking a strong hold of our profession, and to an ex- 
tent calculated to diminish the respect it should command from 
the public. And yet I doubt if there is any class of citizens whose 
charity is more extended. Our courts are only tribunals in which 
controversies between individuals or individuals and the state are 
heard and determined. Lawyers alone have access to be heard 
before these tribunals. Both rich and poor are represented by 
them in all contentions there adjudicated. No lawyer would for 
one moment refuse to serve an honest litigant because of his in- 
ability to pay for services rendered ; never is the poor man denied 
access to a court of justice because of poverty. Every member 
of the bar recognizes the fact that it is as much his duty to aid 
the poor litigant without recompense before the courts as to aid 
a wealthy client for full and satisfactory reward. It is one of the 
obligations that he takes upon himself when he enters the pro- 
fession. The one may be more pleasing than the other, but the 
duty towards both are the same. This is faithfully performed by 
the bar. 

I am sure that no lawyer of good character and standing in 
the community in which he lives can fail of an opportunity to 
exercise his proper influence. The fault is his if that influence 
is not felt. In this Association the power of the bar is concen- 
trated, and should be felt in all matters pertaining to the public 
good within the objects and purposes of the organization; and so 
I take the liberty of bringing to your attention matters which I 
deem of sufficient importance to demand consideration at your 
hands. I do this in an effort to enlist this Association in aid of 
needed reforms, and in preventing further mistakes, and not with 
any purpose of trespassing upon the prerogatives of any com- 
mittee. 

COMPENSATION OF JUDGES. 

The necessity of absolute independence of the judiciary is 
recognized by all. The methods by which that independence can 
be acquired and maintained are not so easily agreed on. Much 
has been done in the last ten years, and to some extent through 
the influence of this Association, in aid of the efficiency and use- 
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fulness of our courts. Two elements enter largely into this prob- 
lem — salary and length of term. 

In the matter of compensation of judges, the move has been 
in the right direction and substantial. The goal has not, how- 
ever, been reached. In the many changes that are taking place 
in the business world, the compensation of judges such as we 
have and ought to have is inadequate. Economy demands that 
the salary of judges should be such as to secure the members of 
the bar best adapted to that work, and services most valuable. 

LENGTH OF TERM. 

Again, the term of our judges should be lengthened. A 
slight change has been made in this regard to meet recent changes 
in our Constitution, which, though in the right direction, falls far 
short of reaching the desired result. The term of the judges of 
the Supreme and Circuit Courts should not be less than twelve 
years. The way is open for this, and it is my judgment that this 
Association will be performing a service for the public good by 
entering upon an active campaign to bring about this change. 
Without meaning in any sense to reflect upon the judges now in 
office, it cannot be overlooked that quite a percentage of the mem- 
bers of the bar in the lead practitioners cannot be induced to take 
a judicial office because of the inadequacy of the salary and lack 
of permanency of the office. They refuse to give up a certainty 
for an uncertainty. If the way was open to enlist the services of 
such in the work of the bench it would contribute to the public 
welfare. A change in these two respects would promote a reform 
in law, facilitate the administration of justice and advance the 
science of jurisprudence. 

THE SELECTION OF JUDGES. 

I have sometimes indulged in the hope that the methods 
employed in the selection of judges might be improved. There 
has been much discussion upon the merits of the two systems of 
appointing judges for a life or electing them for a limited term, 
longer or shorter. We are passed for all time that discussion. 
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It only remains to improve, if we can, the methods of their selec- 
tion. The citizens who have the right of suffrage have an im- 
portant part to perform in the administration of justice, in this 
that they select the judges upon whom, more than any peculiar 
system of jurisprudence, the successful administration of justice 
depends. 

It has been my belief for many years that the selection and 
election of judges, independent of other elections, from the whole 
body of lawyers, with reference to their merits and not on the 
party lines, would add to the usefulness of courts and to the 
respect in which they are held by the public. It would seem rea- 
sonable that judges who are under no special obligation to any 
political party, should be stronger in public confidence. 

Perhaps it is too much to ask that a separate election be held 
for the selection of judges, but it is possible to make their choice 
less partisan than at present. Lawyers know best the qualifica- 
tions of their brethren, and who of their number are best fitted 
for the work of the bench ; and in the selection for judicial office 
the bar should be in command, and the influence of its members 
conclusive. In most sections of the state the people in this matter 
listen to the advice of lawyers, who can, if they will, control the 
selection. The exception is in our large cities, where the office 
is sometimes used for political purposes, and the methods in 
vogue in the selection of candidates for merely political offices 
are employed sometimes to the detriment of the service. The 
chances are that the lawyer who aspires to the bench by such 
methods is distrustful of the judgment and influence of his fellow 
lawyers, and is the wrong man for the place. 

Judges are selected to perform duties devolving on them as 
officers of state, in an independent branch of the government, in 
no wise political. A percentage of lawyers will of course become 
politicians, which is entirely proper, but judges should be selected 
from that class of lawyers who are content to be lawyers and 
who do not aspire to political offices. The lawyer who seeks a 
judicial position as a stepping stone to political preferment may 
advance his personal ambitions, but will not contribute to the 
dignity or efficiency of the bench. 
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I quote from an article by Edward J. White in "The Amer- 
ican Lawyer," which expresses clearly the sentiment I wish to 
convey. He says: 

"The framers of our Constitution contemplated that the 
judiciary should be a separate and independent branch of gov- 
ernment, and by common consent the incumbents of the judg- 
ment seat should hold no other political office or discharge any 
political functions while occupying such place in the government. 
For by these means alone can the courts be kept independent and 
the judge wholly impartial. All attempts to draw the judges 
into politics, therefore, ought to be discouraged by the courts and 
by the bar as a dangerous precedent, not in keeping with the 
duties of such an office or the spirit or letter of our organic law. 
In the business of politics public sentiment is all powerful, while 
in the judiciary it should have no place. A politician might make 
a good judge, or an upright judge a good politician. But as the 
rights of litigants are to be submitted only to a judge, he should 
not at the same time be both a judge and an active politician, lest 
he should forget in which capacity he passed upon the rights 
before him for adjudication." 

The attractions afforded by the practice of the law are suffi- 
cient to hold the best of our profession aloof from any aspirations 
for political preferment. The importance of the work given into 
their hands cannot be overestimated. The most complicated legal 
propositions affecting the rights of clients are solved by them, 
and the most difficult business affairs shaped and directed. 
Judges selected from their number arbitrate and decide con- 
troversies arising between individuals and the public of the most 
vital importance. With care in the selection of judges, with a 
term of sufficient length to give permanency to the office, and 
compensation adequate to the position, we may expect courts to 
become more independent and continue to command that high 
regard and confidence of the public so essential to a proper exer- 
cise of the powers conferred upon them. 

I now turn to some changes which I deem desirable in our 
code of civil procedure. 

APPEALS. 

A change in the law providing for appeals from the Court 
of Common Pleas Court to the Circuit Court has several times 
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been suggested in this Association. I am so firmly of the belief 
that no appeal should be allowed in such cases, that I again call 
the attention of the Association to this subject. Without referring 
to dates or the particular statutes upon the subject, it can be 
briefly stated that the history of appeals since the adoption of the 
present Constitution, as distinguished from proceedings in error, 
is in substance this : For a few years appeals were permitted from 
the Common Pleas to the District Court from judgments, both 
in law and equity, and retrials were had in the District Court in 
each class of cases as of original jurisdiction. It was soon appar- 
ent that trial in jury cases in the District Court was impracticable. 
Appeal in that class of cases was therefore abandoned. As 
a substitute, however, parties were allowed a retrial in the Court 
of Common Pleas by giving bond similar to the bond required in 
case of appeal. The statute under which these second trials were 
permitted was repealed ; that ended the right of parties to a re- 
trial in that class of cases. I doubt if a lawyer of any reputation 
or standing can now be found who would return to either sys- 
tem. The truth is, neither has any foundation in reason or right. 
The same is true of cases in equity. If the statute provides a 
tribunal in which parties may try out their differences and one 
review on error, it has done all it can of right be required to do. 
In our system the Circuit Court was deemed a necessity to give 
relief to the Supreme Court, which with the most efficient work 
was unable to keep up with the docket. There was a large ac- 
cumulation of cases in that court, and some relief was absolutely 
essential. No one supposes that parties are, as of right, entitled 
to the judgment of two courts on error from the judgment of the 
trial court. The necessity of calling and examining witnesses 
before two courts can and should be avoided. Whether this 
should be done by abolishing appeals as recognized by our code, 
and giving parties only the right to review on error, or limiting 
trials in the appellate court to the production of the testimony 
taken and transcribed in the trial court, with the right of parties 
to supplement the evidence taken by the addition of further evi- 
dence not produced, pertinent to the issues, I do not discuss. The 
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practical result I would reach is to prevent the calling of wit- 
nesses to give testimony before two courts. My proposition is 
that there is no reason or necessity for calling witnesses in the 
trial of the same issues in two trial courts. In my judgment 
there should be no retrial of issues in an appellate court as of 
original jurisdiction. The rights of parties can be fully protected 
without imposing upon them or upon the state the cost of such 
additional trials. This change would facilitate the administration 
of justice, and, once tried, would be acquiesced in by the bar and 
litigants. The utter folly of continuing this feature of our judi- 
cial system was pointed out by Judge Ranney in the convention 
called for the purpose of forming this Association, with a force 
and a reasoning that was irresistible and unanswerable. 

The recommendation then made has been approved by sev- 
eral of my predecessors with new arguments or repetitions of the 
old, and yet so far as I am aware no effort has been made by this 
organization to rid our system of this feature of our code, which 
is peculiar to our state and adopted in no other jurisdiction on 
earth. It gives no advantage to the honest suitor, but it may do 
so to the unscrupulous who sustains his contention by sharp prac- 
tice and perjury. It permits such to supply a needed want, dis- 
covered on the first trial, in the second. 

The judgment of the trial court should stand, unless some 
error is found in the proceedings of that court, and whatever is 
necessary for an intelligent review should be placed on paper and 
brought before the reviewing court on the record then made. The 
judgment should stand until it is found by a reviewing court that 
error has intervened affecting the judgment, and not set aside by 
a simple bond given by the defeated party. No reason can be 
given for thus annulling a judgment in a case in which days, 
sometimes weeks, have been consumed in the trial, scores of wit- 
nesses examined, and in which no error has intervened. Upon 
the party who has the right of the contention it imposes a burden 
without sense or reason, and a review on paper will give to both 
parties all the protection to which they are entitled. 
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Having perfected the machinery by which the administra- 
tion of justice is moved, judges and lawyers must do the rest. 
Some of the criticisms of courts are just, some unjust. 

The criticism of courts for judgments rendered against the 
critic is much to be regretted, and especially is this so when the 
criticism comes from high officials. A distinguished official in 
one of our cities, in an address before the students of a college, 
referred to a decision of a judge which had been made against his 
municipality; not only criticised the decision, but intimated that 
the re-election of that judge for that reason would be prevented. 
The decision was clearly right, was subsequently sustained by a 
reviewing court, and rendered by one of the most learned and 
competent of our Common Pleas Judges. It was a lesson to those 
students which had better been withheld. The student would 
have been justified in cutting that exercise. 

For some reason in several counties there is an accumula- 
tion of business, such as prevents the speedy trial to which liti- 
gants are entitled. Those delays cannot be accounted for by a 
defect in our judicial system, although admittedly faulty in some 
respects. The time necessarily employed in the trial of a cause 
does not depend on any judicial system, but is largely within the 
control of the trial judge. The delay comes from two possible 
causes — too few judges, or lack of force, learning, or executive 
ability of those we have. Owing to the varied systems of juris- 
prudence of the different states, it is difficult to make an accurate 
comparison of the number of judges of the several states. It is 
believed, however, that we have our full quota of judges in com- 
parison with other states. 

The Supreme Court of New York is clothed with a jurisdic- 
tion similar to our Court of Common Pleas. By the Constitution 
of that state, the number of judges of that court is limited to one 
judge for every sixty thousand. A county court, however, in that 
state, has jurisdiction in certain matters which in this state go to 
the Court of Common Pleas. Hence there is no basis for an 
accurate comparison. It is my judgment that many of the causes 
of delay can and should be avoided by the judge presiding at 
the trial. 
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Recently my attention was called to the record of a trial be- 
fore a very competent judge, in which a transcript of what the 
judge had said during the trial in passing upon the admission of 
testimony, motions and charge to the jury, exceeded ninety type- 
written pages. Much of the time consumed in this way could 
with profit have been saved, and the trial shortened many days. 

Too much latitude is sometimes given attorneys in the dis- 
cussion on objections to the admission of evidence, and upon 
dilatory motions and unnecessary time taken up by the court in 
ruling on such questions. A friend of mine recently remarked 
that it was better for the court to be right than rapid in the dis- 
charge of the business of the court. From that I do not dissent, 
but a judge competent to fill his place should be able to dispose 
of all ordinary questions of evidence without aid from the dis- 
cussion of attorneys or extended comment by the court. The 
examination and cross-examination of witnesses can and should 
be controlled and limited by the court. I do not bring before you 
a comparison of the work done by the several judges of the same 
court. But a comparison of the days employed and cases tried 
before the several judges of the Court of Common Pleas of any 
one of our large counties will reveal the fact that there is a very 
great discrepancy in the results attained. A careful consideration 
of the causes of delays in the administration of justice will 
emphasize the fact of what has been said upon the necessity of 
care in the selection of judges. 

THE SCINTILLA RULE. 

So much has been said upon the enforcement or non-enforce- 
ment of this rule in this state that I do not propose to enter into 
a discussion of its merits, but only to go upon the record as ex- 
pressing my own judgment that the rule should in some way be 
eliminated from our practice, and trial courts should not be hin- 
dered and delayed by its shadow, which is about all that is now 
left of it. 

Other suggestions might be made in matters pertaining to 
the administration of justice worthy of our consideration, but I 
pass to matters which I wish briefly to consider. 
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A few words on the subject of our Association "to promote 
reforms in law." Our Supreme Court has recently promoted 
reforms in two statutes by declaring them unconstitutional and 
void. It was a reform that did more for the public good than the 
fifteen or twenty years of practice under the provisions of these 
void statutes. The objection to these statutes was on grounds 
which the Legislature may avoid. And it is already stated that 
an attempt is to be made in the next session of our Legislature 
to enact a statute to which no constitutional objection can be 
made, but containing all the vice of the old statute. For twenty 
years the county commissioners of four counties of the state, and 
for seventeen years all other counties were authorized to employ 
a tax inquisitor. After this long practice under these statutes, 
they were declared unconstitutional and void by the Supreme 
Court of the State. It is because I deem it most undesirable that 
there should be any such legislation that I venture to call your 
attention to this subject. The first act was passed in 1885, and 
authorized the employment of a tax inquisitor to ascertain and 
furnish to the county auditor facts and evidence necessary to 
authorize him to place before the tax duplicate any property im- 
properly omitted. Only four counties were affected by this stat- 
ute. The second act conferred like power upon the commis- 
sioners of all other counties. Many believed the statutes to be 
vicious; only a few suspected that they were unconstitutional. 
They rest upon no correct principles. Assessors are charged 
with the duty of causing to be enlisted for taxation all taxable 
personal property within their respective districts, whether town- 
ship, village or wards of cities. The county auditor is charged 
with the duty of bringing upon the duplicate all taxable property 
in the county. For all services rendered by that official suitable 
compensation is provided. The tax inquisitor was provided to 
aid the auditor in the performance of his official duties. Yet the 
state makes ample provision for the appointment of deputy audit- 
ors and for all assistance necessary for the performance of those 
duties. I believe the theory of farming out by contract the fur- 
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nishing of aid to the auditor in the performance of any of these 
duties is wrong and the tendency vicious. 

John Adams characterized colonial courts of admiralty, 
among other things, as establishing that most mischievous of all 
customs, the "taking a commission on all condemnations." The 
tendency is to demoralize the officials whom the inquisitor is sup- 
posed to aid, and lead the inquisitor to corrupt and questionable 
practices. In sixteen years, from 1891 to 1906, inclusive, there 
was paid to the tax inquisitor of Cuyahoga county the sum of 
$641,939.79, an average of $40,000 a year; but the evil was on 
the increase. The last five years of the sixteen there was paid to 
the inquisitor the sum of $385,747.28, an average of $77,000 and 
more per year. The astonishment is that these contracts were 
made at all. I am aware of the claim made that large expendi- 
tures are necessary for the performance of the duties of the in- 
quisitor under these contracts, but I have never seen any detailed 
statement of such expenditures, and none is required; whether 
more or less, the compensation is the same, and is given to the 
inquisitor for furnishing information to the auditor in aid of the 
performance of his sworn duty as an official. This information 
is as accessible to the auditor as to the inquisitor, and could be 
obtained by methods adapted to official inquiries. 

There is another topic, not connected with the administration 
of justice, to which I desire to make a brief reference, a topic 
much worn by discussion, and yet a live issue before the public, 
and which must be further considered by Congress and the Legis- 
latures of the various states. The subject of corporate organiza- 
tion and control must and will be considered. I do not refer to 
this subject for the purpose of making a raid upon corporations. 
There may be some danger of arousing too much prejudice in 
the public mind against them. We have reached a point where 
enterprises have become of necessity too large for ownership of 
individuals or firms, enterprises which can only be prosecuted 
successfully by a combination of capital and by the combined 
effort of many individuals. Both capital and labor must and will 
combine, but in whatever form of combination both must be con- 
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trolled. No way has been devised whereby this can be done more 
successfully than by corporate organization. I do not mean that, 
to the present time, great success has been attained in this regard, 
but that this form of combination and capital is capable of such 
control as the public welfare requires. 

The statute relating to the organization and control of cor- 
porations in this state needs some modification. Our statute pro- 
vides that "corporations may be formed in the manner provided 
in this chapter for any purpose for which the individuals may 
lawfully associate themselves, except for carrying on profes- 
sional business." Under this authority, nearly the entire business 
of the country is prosecuted by corporations, including all 
branches from popcorn and peanut stands to the operation of our 
great system of railroads. One reason at least for this is to free 
those engaged in these many enterprises from individual liability. 
To free from liability those engaged in business, local in its 
nature, prosecuted to supply the wants of the community in 
which the enterprise is carried on, is in my judgment wrong. In 
.all such there should be individual responsibility. I have no 
doubt the objects for which corporations may be organized has 
been too much extended. It would have been better to have fixed 
some limitation. Whether any changes can now be made is a 
different proposition. My belief is that none will be made in this 
regard. Relief must be looked for from other sources. 

Second. Under statutes now in force, as soon as ten per 
cent, of the authorized capital is subscribed, the subscribers of 
the articles of incorporation may so certify to the Secretary of 
State and organize the corporation by the election of directors 
and officers, and go forward fully equipped for business. It 
is true that Section 3243 of the Revised States provides that 
ten per cent, of the stock subscribed shall be paid in at the time 
of making the subscription; but that fact is not required to be 
incorporated in the certificate to be filed with the Secretary of 
State. But conceding that the provision of the statute requiring 
ten per cent, of the subscribed capital to be paid in is complied 
with, then a corporation organized with a capital of $10,000, 
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$1,000 subscribed, $100 paid in, may commence business. Of 
course, much of the risk of the venture is on the creditors. 
True, the subscribed capital is an asset to be resorted to for the 
security of creditors, but in most instances it is not a tangible 
one. Its value is much depreciated by the insolvency of sub- 
scribers and the difficulty of enforcing payment. The organiza- 
tion is made for the purpose of evading individual liberty, and 
accomplishes that result. In my judgment, all or a larger per- 
centage of the authorized capital should be subscribed and paid 
in before the commencement of business. 

Third. Corporations are frequently organized to take over 
the business of individuals or firms. In such case, the capital 
is subscribed by the individual or members of the firm and 
dummies enough to fill the offices of directors; the subscrip- 
tions are paid by a transfer of the assets of the firm, and without 
any check or supervision by public authority. If the firm is in- 
solvent, as is frequently the case, no value is given for the stock, 
the indebtedness is shifted from firm to corporation, then 
failure. The creditor has taken the risk of the venture. When- 
ever property is taken in payment of subscriptions to the capital 
stock of a corporation, some means should be provided by which 
the property so taken in payment should be valued by public 
authority. 

The subscribers to the capital stock own the individual or 
firm property, and in arranging for the payment of the sub- 
scriptions by the property so owned, are dealing with them- 
selves. The rights of the public and creditors are overlooked. 
This should be remedied. 

Fourth. In one other respect a reform is needed. In the 
last few years there has come into life a class of our fellow 
citizens known as promoters. In this class are included some 
lawyers — a few — not many, but a few. Most of our suburban 
railroads are promoted. The promoters cause to be incor- 
porated a corporation with a capital large in proportion to the 
needs of the enterprise. Enough of the authorized capital stock 
is subscribed for and sufficient paid in to enable the corporation 
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to organize and commence business. The proposed road is 
then bonded for a sum in excess of the cost of construction; 
the bonds are sold, just enough of the stock given to the pur- 
chaser of the bonds to induce the purchase, and from the pro- 
ceeds the cost of the construction of the road is paid, the pro- 
moters reimbursed for all expenditures made, and the stock re- 
maining issued to the promoters, which is usually a majority of 
the stock authorized, putting the promoters in full control of 
the corporation. The purchasers of the bonds take the entire 
risk of the enterprise, and get no voice in its management. 

A railroad has been promoted burdened with a debt equal 
to its entire cost, and the claim is made that a large and valuable 
property has been created out of nothing. 

These schemes are without merit, and should not be toler- 
ated. Of course, all necessary and legitimate expenses and full 
compensation to promoters should be paid, but under no cir- 
cumstance should stock in a corporation be issued without any 
payment. The statute should make such transaction impossible. 

One of the vital problems now before the American people 
consists in determining the line that should be wisest and best 
for the people of the state and the nation, between the national 
and state jurisdiction over the great public service corporations 
of the country. Corporations must be organized and controlled 
by some public authority. Every citizen of Ohio is a citizen of 
the nation, and that agency which serves him best, and brings 
the greatest good to the greatest number, is the wisest. The 
national Constitution deals to some extent with this problem. 
By its jurisdiction is given to the National government to regu- 
late commerce between the states. At the adoption of the 
Federal Constitution, there was little commerce of any kind 
between the states. What there was was prosecuted by ship- 
ping on the waters bordering upon our coasts and inland rivers 
and lakes, and in a crude way, over the new country and with 
much difficulty. Each state had its own local government, and 
but a limited intercourse with other states. All that is now 
changed. In all business matters state lines are ignored, the 
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great highways over which commerce is now carried on be- 
tween the states are not only the sea and the rivers, but our 
splendid system of railroads, passing within the reach of every 
town, village and hamlet in the land. Over these great high- 
ways the traveler is carried from place to place, from state to 
state, across intervening states, and takes no heed whether he 
is in one state or another, or when he passes from one to the 
other. One travels from New York to Chicago over one of our 
highways, controlled and operated by one management, practi- 
cally one corporation. Freight is loaded in the cars in New 
York or Boston, carried over a continuous rail and unloaded 
in California. Injuries to passengers or loss of property may 
impose upon the carrier a liability determined by the state in 
which the injury or loss of property was sustained, and by a dif- 
ferent rule of law in each of the several states. In my judgment, 
great public service corporations should be controlled by the 
national government. From the beginning, ships that sail upon 
the sea, navigable rivers and Great Lakes have been subject to 
the control of the federal government. These at the time of 
the adoption of the Constitution were the only great highways. 
Now, the railroads of the country, with their continuous tracks 
extending through every state and territory, constitute the ar- 
teries through which the commerce of the nation flows. They 
have become agencies of the nation, and by it should be con- 
trolled. Corporations that serve not only one state but many, 
can more wisely be controlled by federal authority to the end 
that uniformity of liability and remedy may be provided. I 
know of no reason, however, why jurisdiction to enforce the 
remedy provided by the national government may not be given 
to state courts. Whatever view may be taken of this subject, 
the fact must be recognized that a large proportion of the busi- 
ness of the country is now and will continue to be done by cor- 
porations, and some control from some source must be exer- 
cised over them. So far as railroads are engaged in interstate 
commerce, the national government has jurisdiction over them. 
A very large percentage of the railroad corporations is of that 
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kind, and the divided jurisdiction now existing can, with pro- 
priety, be dispensed with. So far as the federal government has 
jurisdiction now, it rests upon the Constitution. To accomplish 
fully all the results desirable in this direction, some change in 
the Constitution mav be advisable. The question of the control 
of corporations is now before the public. It should be so settled 
that the abuses that have crept into their management may be 
eradicated and incapable of renewal. 

Much has been done in advancing the objects for which 
this Association was formed as expressed in its Constitution, 
and the foundation laid upon which to build in the future. It is 
supremely important that our courts be kept independent, con- 
servative, impartial and efficient, and to that end I trust that 
the influence of this Association will not only continue, but that 
its power for good may increase and grow with the coming 
years. 



THE LAWYER'S PART IN THE ADMINISTRATION 
OF JUSTICE. 
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Mr. President, and Members of the Ohio State Bar Association, 
Ladies and Gentlemen: 

In so far as my selection is concerned, I ought perhaps to 
say that it was well to leave it to the Ohio Bar and not to the 
Missouri Bar. (Laughter.) I am bound to say that in appear- 
ing here I am responsible only for myself. Your Committee 
will have to be responsible for your part of it. 

The invitation to address the Ohio State Bar Association, 
came to me in so attractive a form that my fate was decided 
from the first. Not even the condition that the selection of the 
subject be announced with the acceptance could deter me. 
Hastily casting about for a theme, I hit upon one that perhaps 
more than any other precludes the contribution of anything 
new to an assembly of lawyers. But I have been impressed 
with the fact that our professional work is more and more en- 
gaging the attention and inviting the comment and criticism of 
the general public. It has seemed to me that it may not be 
amiss to speak more frequently and perhaps more unreservedly 
of our relation to the public. Such discussion may serve to dis- 
pel some misapprehensions under which laymen undoubtedly 
labor, and it may aid us to remove blame which has with some 
degree of justice been laid at our door. My subject is as old 
as the common law. The rudimentary principles are as well 
grounded. Neither experience nor research particularly quali- 
fies me to treat of them. But I submit that every American 
citizen who dispassionately observes the economic and political 
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growth of our country, and appreciates our profession's inti- 
mate relation to that development, must admit that ancient 
rules of action are undergoing modification. It is for us to de- 
termine which of the changes, that theory is suffering at the 
hands of practice, are good and which are bad. It is for us to 
suggest in what respect further changes are made imperative 
by new conditions. No one man, no single act or authority 
will insure so broad a result; but we should and, I think, may 
look for relief to the accepted method of a free country — that 
is, to frank and general discussion. 

At the last meeting of the American Bar Association, one 
of the papers was devoted to the "Causes of Popular Dissatis- 
faction with the Administration of Justice." While the profes- 
sion will probably not regard that paper's indictment as alto- 
gether well laid, there can be no question that the public in the 
absence of a defense accepts it as a confession from one of our 
own number. In the American Law Review of October, 1906, 
Judge Amidon points out in eloquent and vigorous language 
that both nisi prius and Appellate Courts adhere to an an- 
tiquated regard for the letter of the law, and thereby entail 
needless expense for the litigant, and really jeopardize the cause 
of justice. That contribution no doubt reflects the judgment of 
a large proportion of both laymen and lawyers. These are not 
solitary instances. Again and again, in law magazines, in public 
prints and even upon the stump, we find consideration of the 
same subject, usually with the same general trend — to con- 
demn. The lawyer need hardly be told that an abundance of 
smoke is accepted by intelligent persons as a safe indication of 
some fire. 

In one sense this disposition to complain of our profession 
is, of course, not new. A fair degree of discontent is but an- 
other way of expression a normal demand for improvement. 
Other professions, notably that of medicine, suffer the same 
fate. Together we are in the minority, and apart from the 
merits of the case, we must regard it as one of our functions 
in a free country to provide suitable and safe targets for the 
practice of the majority. 
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But are we not bound to admit that the dissatisfaction with 
the administration of justice which now confronts us, marks a 
new era in both the comprehensiveness and intensity of that 
dissatisfaction? 

That the first criticism is directed at the court is perhaps 
inevitable. It is the final tribunal which in the first instance 
must stand sponsor for the net result of the administration of 
justice. Those who delight in ready answers may urge that the 
administration of justice is but a consistent part of the entire 
political system, and that criticism of the courts is shared by 
every branch of our institutions. If this is true, it may, in a 
measure, relieve our immediate responsibility, but it hardly 
shifts our burden. It is, of course, manifest that a wave of 
unrest has swept over our country. To deny that there are 
grievous reasons for its origin would be dishonest. To insist 
that such public protest, if unheeded, may not effect fundamental 
changes would be a blunder. Even now some of the remedies 
suggested are unfair to the line of destruction. No extrava- 
gance of governmental theory is without an audience — all be- 
cause sane demands have been unreasonably neglected. The 
truism that the tribunals of justice are a consistent part of this 
whole system, therefore, scarcely furnishes subject for congrat- 
ulation ; but on the contrary gives point to our responsibility. In- 
stead of using this truism as a defense, I should be tempted to 
deny the fairness of its application. To my mind, the wonder 
is that, under existing conditions, our courts have maintained 
so high a degree of independence of thought and action. I will 
admit that for one reason or another procrastination has crept 
into court proceedings; that in some places there has been lack 
of force, dignity and independence; that the rules of admission 
to and exclusion from the bar have been feebly administered; 
that technicality has been permitted to outlive its season; that 
some decisions are open to the charge of political suggestion, 
and that in some instances there has been too ready an obe- 
dience to executive power, or too quick a response to popular 
impatience. But it must be borne in mind that there are diffi- 
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culties peculiar to our country, with which the judiciary, with- 
out distinction, has to contend. It is fortunate for us that legis- 
lation has not quite kept pace with agitation. But in the 
meantime impatient criticism demands of the courts what 
might have been, and not what is, found in the statute books. 
Again it is unfair for legislatures, in supine submission to fac- 
tional demand, to enact laws that are clearly incapable of en- 
forcement. The court is powerless to do more than adjudge 
the law as it stands. Inasmuch as this law is frequently in 
direct conflict with immediate popular demands, on the one 
hand, and on the other with plain constitutional provisions, the 
judges are inevitably left to bear the brunt of public disappoint- 
ment. Heretofore complaint has been made of judge-made law. 
There is strong disposition today to insist upon decisions to 
suit the popular impressions of each particular case. It goes 
without saying that we are knocking at the wrong door. 

And apart from these considerations, to demand of a court 
in a country of popular self-government, that it shall stand aloof 
from controlling conditions, as a mere abstraction of ideal right- 
eousness, is to ask the impossible. So, also, we misapprehend 
the source of difficulty when we ascribe disappointment to the 
mere method of selection. Relief is not to be found in the 
choice between popular election and executive appointment ; for 
each really reflects the standards of a particular period or locality. 

Where th$ old time boss has retained absolute mastery, 
the courts, however constituted, are apt to adhere to conserva- 
tism to the point of self-destruction. Where the modern 
gallery player has gained complete sway, the courts are liable 
to announce radicalism to the point of confiscation. In a word, 
the presumption or the assumption of political organization has 
been such that, in a measure, even the judicial tribunals have 
been dragged into the maelstrom. 

But the fact remains, that the great body of judges stand 
as far above the accepted standards of common intercourse as 
is possible, without forfeiting that public support which, in our 
form of government, is essential to effective work. For, after 
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all, in that great field of law, in which the decision lies at some 
point between a liberal and a contracted interpretation, and 
where discretion may be exercised, the judge, to be effective, 
cannot do much more than announce the highest acceptable 
standard. 

So much, I submit, the great body of judges have cour- 
ageously and intelligently done. But they have been made to 
share the penalties for the offenses of the few. When excite- 
ment runs high, criticism becomes indiscriminate. Extreme 
views hold public attention. Praise and blame are dispensed 
to meet them. We have neither time nor patience for the 
soberminded, who are either permitted to go without attention, 
or, worse still, are assigned upon insufficient reasons to one 
class or another, to share its general fate. 

Upon the whole, I submit, therefore, that, in spite of disap- 
pointment and discouragemet here and there, the bench of this 
country adheres to the judicial standard which was so forcefully 
expressed by Justice Marshall in the Aaron Burr case. 

"That this court dares not usurp power is most true. That 
this court does not shrink from its duty is not less true. No 
man is desirous of placing himself in a disagreeable situation. 
No man is desirous of becoming the peculiar subject of 
calumny. No man, might he let the bitter cup pass from him 
without reproach, would drain it to the bottom. But if he has 
no choice in the case, if there is no alternative presented to him 
but a dereliction of duty or the opprobrium of those who are 
denominated the world, he merits the contempt as well as the 
indignation of his country, who can hestitate which to em- 
brace." 

Can as much be said for the lawyer? He is still an officer 
of the court ; and as has been well said, "The force of the bar is 
the true measure of the bench." There can be no doubt that 
the profession is losing ground in public confidence. We are 
still asked to extol the virtues of other professions ; but the in- 
stances are few when their representative comment with favor 
upon us. On the contrary, the disposition on their part is to re- 
hearse our shortcomings, and even to point the way for our 
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correction. In our own midst the voice of condemnation is 
heard; contributions to law journals giving expression to this 
sentiment are becoming more and more frequent; aspiring 
statesmen do not hestitate to criticise, and even members of 
the bench join in this crusade. When a conservative and dis- 
tinguished member of the highest court, and an indefatigable 
candidate for the Presidency substantially agree upon the form 
of complaint, it must be admitted that the time is ripe for its 
impartial consideration. It is not safe to leave such comments 
unchallenged, because they are certain to have effect. It is not 
well to leave them unheeded, because there is no complaint of 
this kind without, at least, a grain of truth. 

The first impression of a lawyer probably is that the gen- 
eral attack is leveled at his strongest position. The public 
seems to have seized upon the idea that our chief offense con- 
sists in our Association with questionable cases. This, of course, 
presents an old controversy which has been fought out .over and 
over again. English lawyers and judges have answered this 
challenge from time to time, always with the same result. The 
first condition to a just judgment, according to Anglo-Saxon 
understanding, is a fair and impartial hearing. The one essential 
to such a hearing is the competent representation of every party 
to the issue. This rule of action is emphasized by statute and by 
practice, when the court appoints counsel for a defendant, how- 
ever guilty he may be by all the common tests of human conclu- 
sion. No judge can pronounce judgment with satisfaction to 
himself or to the public, unless he knows that the facts and the 
law of the case have been exhausted. No judge can, with a clear 
conscience, administer the penalty which a defendant appears to 
merit, until he knows that the possibility of chance has been 
eliminated. The more competently, therefore, a party is repre- 
sented, the more severe may the judgment in good conscience 
finally be made. This modern demand to substitute the conclu- 
sions of the street for the investigation of the court is mob law. 
If that demand is to be insisted upon, the inevitable result should 
be to drive more and more lawyers of standing and ability into 
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the arena where such trials are had. It is the part of a lawyer to 
resist condemnation without hearing. When convictions by such 
means are demanded, it is his place to go to the front, to protect 
from otherwise inevitable consequences both the individual and 
the public. 

The extent of thoughtless criticism is best illustrated by the 
suggestion that counsel retire from cases after the develop- 
ments take an unpopular turn. It is needless to remind an intelli- 
gent bar of the experience of Phillips in the Courvoisier case. 
That experience was, of course, an unusually trying one; but, 
in the light of explanations that have since been made, it is 
now the judgment of all intelligent advocates that Phillips un- 
doubtedly pursued the right course; and, indeed, that he was 
saved by his colleague from committing an unpardonable 
blunder. His case presented no more than the extreme of our 
common experience. There is no case without surprises and 
disappointments. It is impossible with the most careful in- 
quiry and preparation to anticipate every feature of a case. In 
the practical affairs of life, counsel must assume and must be 
prepared for the development of facts unlooked for; and per- 
haps for the demonstration of circumstances in direct conflict 
with what he has been told. It goes without saying, that when 
confronted by such conditions, he dare not return his brief and 
surrender his client, any more than he dare turn state's evidence 
against his own charge. He is not the judge. The state has 
provided the tribunal and the law for the case, which he has 
merely to submit. His line of conduct -is marked out with 
reasonable clearness. His duty to the court is perfectly plain. 
His obligation to his client is equally clear. He is never called 
upon to vouch with his own integrity for that which he does not 
believe of fact or law; but he is bound to present the cause of 
his client upon the disputed facts, and under the rules of law 
that obtain in the particular tribunal. 

The fact that a rule of conduct is easy of abuse, and in 
many instances has been gravely abused, cannot be permitted 
to destroy it, or to encourage its disregard. That danger ob- 



110 OHIO STATE BAR ASSOCIATION. 

tains with respect to every rule in every profession which de- 
pends for its effective enforcement upon the confidence, honor 
and wisdom of its appointed guardians. These fundamental 
rules and the necessity for them — fairly well understood by the 
profession — are not apprehended by the general public, chiefly 
because the advocate is not permitted to discuss them in the 
light of his actual experience. It is easy enough to tell a lay- 
man what the rule is. But the layman will not be persuaded 
until the actual experience is laid before him ; and for obvious 
reasons this cannot be done. Our laymen and our professional 
friends who would provide us with easy rules of ethics for our 
profession, overlook the obvious fact that our relation is a 
strictly confidential one, and that we are prohibited by as 
severe a rule as governs the medical adviser, not only from 
divulging in the trial itself, facts that come to our knowledge 
unfavorable to our clients, but that we are not permitted to dis- 
cuss our most interesting experiences with any stranger at any 
time. The court proceedings are not more public than our re- 
lation to a client is private. So far from inviting criticism, we 
pay distinct tribute, in the sacrifice of our personal justification, 
to the interest of our client and to the cause of law and order. 
The eloquent words of Erskine in his defense of Thomas 
Paine, still afford the best answer to all this criticism : 

"I will forever, at all hazards, assert the dignity, independ- 
ence, and integrity of the English bar, without which, impartial 
justice, the most valuable part of the English constitution, can 
have no existence. From the moment that any advocate can be 
permitted to say that he will or will not stand between the 
crown and the subject arraigned in the court where he daily sits 
to practice, from that moment the liberties of England are at an 
end. If the advocate refuses to defend, from what he may think 
of the charge or of the defense, he assumes the character of the 
judge; nay, he assumes it before the hour of judgment; and in 
proportion to his rank and reputation, puts the heavy influence 
of perhaps a mistaken opinion into the scale against the ac- 
cused, in whose favor the benevolent principle of English law 
makes all presumptions, and which commends the very judge 
to be his counsel." 
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With respect to state cases, thinking lawyers today no 
doubt subscribe to that statement substantially if not literally. 
However strong may have been Erskine's provocation to throw 
all the force of his eloquence into the defense of his attitude 
before the English public and an English jury, it all comes to 
the plain proposition that nothing can contribute so much to 
the proper and just determination of questions of law and issues 
of fact, as the aid of competent counsel on both sides. Doubtful 
propositions of law, to be effectively settled, must be exhaus- 
tively argued. Rules of law may be agreed to; but issues of 
fact must still be found, and brought within those rules. And 
where the state challenges the citizen, representation of the 
citizen is essential. All this is axiomatic to us, but apparently 
it is brushed aside by those who would render verdicts and 
judgments without the formality of a hearing. For the present 
our only practical support comes from those who have occa- 
sion to invoke the protection of the law. There is nothing so 
persuasive as personal experience, and the enthusiasm of a new 
convert for the need of unbiased judges and juries is both mar- 
velous and consoling. It must be admitted further that the in- 
fluence of modern legislation and administration is calculated to 
make quite a considerable class of these converts, and the same 
influence may serve to revive the respectability of the criminal 
law. 

On the other hand it may be doubted whether the best law- 
yers of today would emulate the example of Erskine in accept- 
ing a retainer for the prosecution of the publisher of the very 
book, for the writing of which he had previously unsuccessfully 
defended the author. Upon principle Erskine's course was con- 
sistent enough ; and yet it is safe to say that our bar would be 
shocked if a like course were followed by a distinguished mem- 
ber today. Perhaps it is more correct to say that more and 
more advocates today find it difficult to draw the required 
earnestness and enthusiasm' from a source other than their 
personal conviction. The demand to harmonize the individual 
opinion and the advocate's argument is greater than it was. 
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And I believe that this change must be accepted as a distinct 
gain in the profession's ethical standard. There can be no 
question that a moral force is uplifting the public life of this 
country. It would be more than strange if our profession did 
not respond to that influence. Today neither the public nor 
counsel are as much interested in the mere display of brilliancy 
and resourcefulness, as they are in the triumph of a just result. 

To repeat, we would have some difficulty in reconciling 
Erskine's change of position in cases which, to all intents and 
purposes, presented the identical issue. Not so much because 
in accepting the second employment counsel might be exposed 
to the charge of having used information obtained during the 
first; but because the second employment involved an attitude 
of uncomfortable inconsistency. The rule of conduct may not 
have changed, but its application has. Turn the argument as 
we will, the fact cannot be questioned, that in point of actual 
experience we do exercise the privilege of selecting our cases. 
This is certainly true in the great field of civil practice. To 
that extent I submit the ancient rule does not stand in the arbi- 
trary letter, but has been impregnated with a new spirit. 

It may be urged that the privilege to select cases is not ex- 
ercised to promote the spirit of the rule. Of course the reasons 
for the exercise of that privilege are sometimes good and some- 
times bad. For instance, we devote ourselves to specialties. 
If not that, we eliminate from our practice whole classes of 
cases. In the offices of greatest reputation criminal law (the 
very branch to which Erskine's declaration had reference) is 
practically unknown; and criminal law has distinctly suffered 
from this neglect. It is lost in a sea of ancient technicalties ; 
and the administration of these courts has become a matter of 
secondary consideration. The rule, properly applied, would re- 
quire that the meaner defendant be represented by the better 
lawyer; that the lower courts, where the more helpless meet 
their judgment, have the benefit of the superior judge. It may 
be said, therefore, with at least some degree of justice, that too 
often we reject cases not because they are bad, but because they 
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do not pay. The charge is not that we appear in certain cases 
now and then, but that we appear always and only in a particu- 
lar kind of cases. The suspicion has arisen that our concern is 
not for the accused, but for the retainer ; and to that extent the 
power of commerce may be said to have engulfed our profes- 
sion, as it has made tributary many other forces. But ad- 
mitting all this, I nevertheless believe that there is less disposi- 
tion than ever before to encourage litigation that is not 
grounded upon substantial right, or to win cases upon merely 
accidental technicality. The license to accept cases has been 
made to yield more and more to the privilege to select and to 
reject them. The professional obligation for which Erskine 
stood, to give the benefit of the law to any one whom the state 
forced into court, was intended and calculated to protect the 
innocent. But that obligation is being less and less distorted 
into a privilege to institute any private litigation that may offer. 
No one can doubt that there is stronger and sounder purpose 
to adjust controversies without litigation and in recognition of 
actual mutual rights. Again these statements must rest vir- 
tually with the bare assertion. Our mouths are closed. The 
public may know in what cases we appear in court. It does not 
suspect how many employments we reject, and for what rea- 
sons. It does not hear how many controversies we reconcile, 
although it must be apparent to every one that the great body 
of civil lawyers, who were once the ready champions of every 
controversy, are today the most constant advocates of self-re- 
specting .peace. 

Superficial popular impression based upon the accepted 
conception of the caricaturist may still picture the legal profes- 
sion as fomenters of needless and harmful litigation. But im- 
practical inquiry, if that were possible, would disclose that the 
peacemaker is the most potent influence in the ranks of the 
profession at this time. For this showing we, of course, cannot 
rely upon the ordinary tests of publicity, whose chief limitation 
unfortunately is that it is more successful in bringing defects 
than worth. A newspaper proprietor once said to me : "If I 
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praise a man in my columns, he .will borrow a copy of my paper 
and get off by himself to read it. If I criticise him, every one 
of his friends will buy a copy for the same purpose." When 
the subject under consideration is the work of a profession 
whose first injunction is silence, and whose most effective labor 
consists in preventing difficulty and avoiding notoriety, it goes 
without saying that with respect to that profession's work the 
accounts must lack proportion. Publicity's picture is neces- 
sarily distorted. No one question that the immediate story of 
our county, our people, our professions and our commerce is 
better than it reads. Let it be admitted then, that we have in 
our profession the ambulance chaser, the blackmailer of low 
and high degree, the coacher of witnesses and worse. They 
no more stand for the reputation of the bar than the presence of 
black sheep in the flock typifies the pulpit. Take it all in all, I 
believe experience justifies the statement that in the ordinary 
private practice, professional employment is put to the legiti- 
mate use of aiding in the determination of inevitable con- 
troversy, as fully as ever before, and on the contrary is abused 
to further undeserving purposes, less than has ever been the 
case in the history of our country's jurisprudence. I remem- 
ber some years ago I heard the enthusiastic harangue of an 
irrepressible citizen silenced by the simple comment — that if 
lawyers did one-half the things that are suggested to them by 
some of their clients, the penitentiary would have to be en- 
larged of abolished. 

I have said so much, moved by the conviction that the 
prevalent impression is in a measure untrue ; and that the prac- 
tical difficulties of a profession, allied as closely as it must be 
with the commercial development of our country, is little un- 
derstood. We are an essential part of that development, and 
we cannot expect to escape the criticism which it invites. But 
while we may defend our clients, we do not enjoy the personal 
freedom which is necessary to personal justification. 

I propose now to turn to a discussion of some phases of 
our activity that must be fairly patent to the observer, but that 
in the ultimate effect may not be generally appreciated. 
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What I am about to say involves some criticism. It would 
be surprising, if traveling at our pace, we had not in some re- 
spects deflected from our course. It would be deplorable if we 
refused to be the first to take counsel of our bearings. Govern- 
ment itself is engaged in a general house-cleaning. Business 
has been rudely awakened to the same necessity. Perhaps all 
the professions have been. No doubt we have drifted into the 
adoption of methods and customs that are calculated to cripple 
our effectiveness as officers of the court, and as true servants of 
the people. In a country of universal suffrage we all hang to- 
gether. We are patches on the same quilt. Too long ne- 
glected we may suffer the fate of the one horse shay. If repairs 
are to be made it will be well to pass the entire fabric before our 
eyes. 

Perhaps no influence has tended to lower us in public es- 
teem so much as that of the lobbyist. I shall not tarry long 
with him, because there is no apparent reason why we should 
monopolize his reputation. Where that reputation is bad, 
honors are easy with all interests that have been made the butt 
of legislative attention. If the people's lobby shall succeed in 
rejuvenating a discredited name, the distinction will certainly 
not belong to us. For the present the stigma placed upon that 
name is such that much needed representation and discussion is 
frequently wanting, and both private and public interests have 
in consequence been made to suffer. That exhaustive and 
public discussion is one of the most potent and necessary con- 
tributions to intelligent legislation, goes without saying. There 
is no reason why an honest man should not participate in that 
discussion. But there is every reason why he should not do 
it without having his relation to persons and interests abso- 
lutely understood, and why public discussion should be the 
extent of his participation. On the other hand, it cannot be 
denied that for reasons ranging all the way from mere pro- 
crastination to active wrong, public servants have all too often 
forced honest private claimants into the lobbyist's camp; and 
it is one of the disheartening confessions of our day, that pub- 
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lie grants and privileges have been secured, and relief from 
their abuse has been denied by the lobbyist's corrupt influence. 
Suffice it to say that in common acceptation the special repre- 
sentative before the legislature is only once removed from the 
special agent in the legislature. Inasmuch as his labors, so 
long as they are legitimate, must be open to public view, he 
must be assumed to have well earned the reputation which he 
enjoys. I speak of him here only because we must confess to a 
class of lawyers who appear to have time for the courts only 
when the legislature is not in session. They are men who 
seem to rest in the mistaken belief that the relation of counsel 
and client can be safely and properly transferred from the 
court room to the legislative hall, and they generally appear in 
the latter forum with transparent consistency to press private 
claims against public right. However, such influence as they 
may exert for the solution or the confusion of unhappy con- 
ditions clearly lies in a sphere which is not of immediate con- 
cern to us. 

It is altogether different with the professional promoter. 
His membership in our ranks cannot well be denied. He has 
been honored. He still enjoys prominence. No discussion of 
our profession seems complete without indicating his place in 
the line. And yet I am at a loss to say whether the habitual 
promoter has invaded or deserted our ranks; whether he has 
come to us or gone from us. He may have been a devotee of 
high finance who acquired our arts to complete the equipment 
of his trade. He may have been a lawyer who embraced the 
methods of high finance to hasten coveted returns. But, be 
his origin what it may, in his perfection he cannot be said ever 
to be only a lawyer; and therefore he should not by right be 
admitted to be a lawyer at all. He takes a contingent interest, 
not as a last resort induced by his client's necessity, but as a 
sought-for bargain by his personal preference. He becomes a 
partner, with chance for speculative gain and without risk of 
material loss. He disqualifies himself from giving unbiased 
counsel to client or court. He renders impracticable his re- 
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tirement from a relation which may become, if it has not al- 
ways been, professionally impossible. A proper application of 
the rules would forfeit his claim to those privileges and im- 
munities which commonly obtain with respect to the relation 
between client and counsel. The manner in which the water is 
being let out of some of his nebulous enterprises, would indi- 
cate that the old proverb has been provided with a new illustra- 
tion — that he has had a fool for a client. But extravagant in 
all others things, he is saving of our time. He is passing judg- 
ment upon himself. From his own lips come now the words of 
repentance and warning. He did not suspect that his sugges- 
tion might grow into a system, and that finally the exposure of 
one would cause the collapse of the rest. It is safe to predict 
that in the near future the work of the habitual promoter will 
be looked at as the profession's passing tribute to an era of 
false standards. After all, these are manifestations of extrava- 
gance — inevitable in our times ; but in a manner suggestive of 
a broader observation that with some propriety may be made 
of our whole profession. 

I am persuaded that our profession is treated too much 
like a trade. It is too often adopted with that motive and is 
more often pursued with that idea. I am not seeking to repeat 
the hackneyed warning against the pursuit of wealth; but I 
do insist that he who chooses a profession must be prepared 
to consecrate a good part of his energies and his ability to the 
common cause. A lawyer need not assume that he is better 
than others; but he must assume that he is charged with the 
obligation to achieve better things. A profession means that, 
or it means nothing. Membership in our profession is a priv- 
ilege, the chief function of which is to engage in the eternal 
conflict between right and wrong, with authority in that con- 
flict to protect and to compel for the right. That privilege 
demands its compensation, which we can give in no better way 
than by unfaltering devotion to the public cause. "I hold 
every man a debtor to his profession," said Lord Bacon. I 
base my assertion upon no mere dream of altruism; but con- 
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tend that the very nature of our oath constitutes us officers of 
the court and of the state. I fear that this oath has been too 
perfunctorily taken and kept. In and out of court it should 
control; because in neither place can we relieve ourselves 
from its obligation. In court the state's particular representa- 
tive — the judge — must exact from us the utmost good faith to 
him and to the law. Out of court the state may justly demand 
that our counsel and our conduct be nowhere permitted to 
conflict with its commands. We always serve a dual master. 
He who serves a man without serving mankind has failed. In 
this respect I fear many have wandered from the course. Not 
content to exercise the high privilege to defend him who rests 
under a charge, at the instance of the state, cases have multi- 
plied in which counsel have helped to devise ways and means 
to circumvent inconvenient dictates of the law. It is true, the 
requirements of a practical age and a practical people are 
many, and are often confessedly reasonable. But the rule of 
reason and wisdom and right has been transgressed, until ad- 
visers, forgetful of their first obligation, have counseled the de- 
feat of the avowed purposes of legislative will. For this there 
can be no justification. The one legitimate way to defeat an 
objectionable law is to repeal it; and no citizens are more pe- 
culiarly qualified to counsel such action than we are. 

If I were asked to point out what, in my opinion, is the 
most universal cause of our shortcomings, I should say the 
lack of professional independence. To this I should attribute 
much of the complaint that has been laid at our door, many of 
the scandals that have served to bring disrepute upon our 
name. In an age of practical achievement, when the tech- 
nicality of the letter has been permitted to prevail in one 
forum, only to have the spirit of the law disregarded in an- 
other; when the accomplishment of gigantic schemes has im- 
patiently waited upon the lawyer to supply their dress and their 
form, the officer of the court and the state has been tempted to 
yield too ready obedience to the commercial master. I indulge 
in no wholesale invective. I make no claim to large ex- 
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perience. But I know enough to speak of the circumspection 
and the courage which are required to hold the balance fairly 
and justly between aggressive individual force and common 
public justice. 

The tendency is to forge the relation between client and 
counsel more and more fast; to gradually make that relation 
exclusive ; and by degrees to inject into it a species of depend- 
ence that cannot be reconciled with the profession's avowed 
public obligations. 

I submit so much as a general and fair commentary. 
Look upon the great body of the bar. How many of us have 
by force of cicumstances, by the absorbing growth of particu- 
lar interests, been brought to put our time and our labor prac- 
tically at the disposal of those interests? Struggle as we may 
to maintain our position as general practitioners, increase our 
force as we will to preserve individual freedom, so great have 
the aggregations of fortune become, so absorbing are its de- 
mands, that our ultimate identification with one or the other, 
in some measure at least, seems as inevitable as fate. It will 
be argued that these closer continued relations are calculated 
to promote consistent and successful advice. So much is true, 
but they are calculated as well to obliterate the advocate and 
the officer of the court. I might well rest the case with the 
general practitioner. If proof were needed I would point to 
the fact that exclusive employment of counsel by contract is 
nothing extraordinary today. Do I condemn it? Not at all. 
I cite these employments in support of my general observa- 
tion. I know full well that where a practice has grown up, 
the assumption may be made that much is to be said in its 
favor. I admit that in some measure it rests upon necessity, 
although I am persuaded that withouth justifying necessity it is 
often sought after. If it had not decided advantages, it would 
not pervail. The real question, however, is — to whose ad- 
vantage does the. practice operate ? What effect has it upon 
the attitude of the profession in its relation to the public? 
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I maintain that practical independence is essential to the 
giving of counsel, that shall be either profitable to the client or 
just to the state; and I submit that the tendency is to curtail 
this most essential independence. At the very outset I shall 
eliminate a class of lawyers whose attainments and reputation 
always protects them from the suggestion of dependence; and 
I assume this statement will at once set me right before this 
audience. Competition is for them, and not by them. Limita- 
tion upon human effort alone restricts them to one client. But 
this exception, far from destroying, really proves the rule, and 
makes the objections to it more patent. There is a very large 
body of lawyers, in the full enjoyment of the profession's priv- 
ileges, who are employed and promoted virtually as any other 
branch of the client's force would be. They are men whose 
advice is final upon questions of importance, and who appear 
before the courts. Let alone the court, can that position pro- 
mote the independence which is essential to fearless advice to 
the client himself? 

To my mind the tendency is wrong. A professional rela- 
tion by contract seems to imply a self-contradiction. No doc- 
tor can decently insist upon treating a patient who has lost 
confidence in him. No lawyer will continue after his client has 
expressed distrust. Damages for a breach of contract for a 
specific case may be possible, but damages for loss of general 
employment is humiliating. More than that, the lawyer who 
has learned to look to one client, be it by virtue of a contract 
or because of conditions that have by degrees encompassed 
him, must be a man of fortutude indeed, if he had preserved 
the moral force to clearly see his client's real interests. The 
lawyer who has come to a place where he hesitates to advise 
against his client's present wishes, for the protection of that 
client's ultimate interests, has failed; and I leave it to you, 
whether the system to which I have referred is not calculated 
to increase that danger. If it be true that not even the in- 
terests of the client are promoted by our system, what shall we 
say of its consequences to the profession's position as officers 
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of the court? Our dual relation to client and court rendered 
doubly difficult by this modern system, has sometimes sug- 
gested to me that the English distinction between attorney and 
barrister may be based upon an early recognition of just such 
difficulties, and that we may be unconsciously drifting in that 
direction. 

But this modern tendency has another and more far- 
reaching effect, and against this, in my opinion, no lawyer, 
however distinguished, who enjoys employment by an exclu- 
sive interest, whatever the form, can fully protect himself. As 
we devote ourselves to the development of a particular cause, 
we become, as it were, a part of the producing machinery. The 
more minutely and accurately we work out its operations, the 
more sure are we to lose sight of its relation to the outside 
world. We lose the perspective — the vision for a comprehen- 
sive view. The lawyer who has been identified with the prob- 
lems of one interest year after year, who has brought his mind 
to bear upon their solution with that marvelous loyalty which 
is so often displayed, finally comes to look upon the result as 
his own creation. When he is called upon to rescue his fabric 
in the hour of unlooked-for danger, he is as helpless to see 
things with impartial and unclouded vision, as would be the 
doctor to treat his own child. Have him appear in the court 
room or before the greater public tribunal to which all roads 
lead now, and he will find himself, however brilliantly equipped 
he may otherwise be, handicapped by the insurmountable limi- 
tations of a circumscribed employment. By degrees we may 
become as incapable of estimating public sentiment as our very 
opposite — the professional politician. And the chief regret is, 
that we are gradually withdrawn from the wider field of action 
in the very cases and conflicts that of necessity have come to 
be of at least quasi public character. 

Take for illustration the discussions upon the economic 
and political questions of the day. Take the Rate Bill. It was 
not an unreasonable expectation that the great leaders of our 
bar, who have been in charge of the legal departments and, 



122 OHIO STATE BAR ASSOCIATION. 

therefore, of the quasi political interests of the great commer- 
cial forces of our country, would treat that question with a 
master's hand. It was fair to assume that they would have 
anticipated the storm; and would by their very experience, be 
the first to urge statesmanlike advice to meet the exigencies of 
a situation, which is largely the result of an unhappily pro- 
tracted conflict between private preference and public right. 
This expectation met with distinct disappointment, as the con- 
tributions by eminent counsel in the form of briefs and pamph- 
lets clearly demonstrated. Be the explanation their training or 
their instructions, it was manifest that their learning, research 
and power was lost in the hopeless confession of an obstruc- 
tionist attitude. With all their merits — and they were many — 
these contributions were marked by one deplorable symptom. 
They disclosed an inability or unwillingness to grasp the one 
ruling fact (evident to every one else) that conditions had been 
permitted to arise, which made legislative relief of some kind 
an irresistable necessity. It is true, fortunately for our country, 
that lawyers did finally come to the rescue. But they were 
senators. Senators who could without fear of contradiction 
say that whatever their relations might have been in the past, 
they were only senators now. Senators who enjoyed the in- 
calculable advantage of having their vision broadened by con- 
tact with all the contending forces that went to make up the 
final result. 

I submit that such vision is required of all counselors, 

whose care it may be to advise in the emergencies of the day ; 

and it may as well be accepted that public questions and public 

cases will of necessity engross the attention of competent men 

m the immediate future. We cannot be content to say that 

ts an ill wind that blows nobody good. ,, We must aid to 

aze a wa y out of the prevailing discord. That conditions are 

most unusual, must be admitted; that they are difficult to meet 

b e eq ^ all y true. That injustice is threatened, and some has 

enou lnflicted » cannot be denied. The interest that is large 

e to invoke in one place the protection of conservatism, 
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and to invite in another the attack of radicalism, has cause, in- 
deed, to pray for some intelligent adjustment between the two. 
In some states, at least, commercial enterprises are tossed 
about at the mercy of personal ambition and political theory. 
The bar cannot shirk its responsibility. In some instances it 
has helped create these conditions. In others it has failed to 
give successful warning. Now it is plainly forced to recog- 
nize that the profession is impressed with public duties, in and 
out of court. 

With respect to legislation we cannot deny our responsi- 
bility. Our training and our experience ought to fit us particu- 
larly for this field. We need no official position to exert in- 
fluence; we are officials of the state. Our counsel is sought. 
It ought to be more honorable to be instrumental in enacting 
a fair child labor law in a state, than to enjoy the privilege of 
discussing that proposition in the abstract upon the floor of the 
United Stated Senate. 

But with respect to litigation our immediate public duty is 
most apparent. As a general proposition, it seems to me we 
have neither dared to hold the court to account nor properly to 
uphold the arm of the court. We have permitted the court to 
bear a disproportionate part of the burden. Where the law is 
right, we have done too little to justify it We have invoked 
its protection without taking measures to protect it in public 
estimation. We stand too much in the attitude of seeking 
refuge behind the letter of the law, when the obvious tendency 
is away from naked defense to real justification. It would not 
be difficult to point to cases that have been presented in such 
manner that a correct decision would put the court under sus- 
picion. And whatever the construction of the lawyer's duty to 
accept a case, no one will deny him the right to advise and 
often to direct as to the manner of presenting a case. 

The customary answer is that we are not to try our cases 
in the newspapers. The observance of that rule really aims at 
a well recognized class of lawyers who seek notoriety for their 
own advantage at the cost of their clients. It obtains in strictly 
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private controversies. But have we taken count of the tre- 
mendous growth of the class of quasi public cases ; and of the 
fact that a great proportion of litigation now occupies a forum 
larger that the court ? 

When the Supreme Court of the United States decided the 
case of Munn against Illinois, it treated the bar and the public 
to a surprise. Today that decision is a mild illustration of a 
general trend that is moving upon us with irresistable force. 
These questions have ceased to be of purely private concern. 
The public has a legitimate interest in the decision; and once 
interested in that, the inevitable conclusion is a like interest in 
the grounds and arguments upon which a decision is reached. 
A practicing lawyer may yet have to ask himself, whether, in 
refusing to discuss the principles of a quasi public case out of 
court, he is pleasing himself or serving his client. 

But, be that as it may, if we refuse to discuss our particu- 
lar cases, we are bound to contribute more to the general un- 
derstanding of the principles upon which we rely. All govern- 
ment, even the composition of the court, ultimately depends 
upon popular will; and public opinion must and will be guided 
by common understanding. We are not asked to do more than 
accept the tried practice of earlier days. The Dartmouth Col- 
lege case was not argued between four walls. It was the sub- 
ject of public discussion from its inception to the final decision. 
The Dred Scott case formed the subject of most extended dis- 
cussion. Although it is true that this case proved the dangers 
of outside influence upon the court, it is precisely such an in- 
fluence with which the lawyer is now called upon to contend. 

No one more splendidly than Alexander Hamilton pointed 
the way in his defense of the Loyalists against the Trespass 
Act in court, and afterwards, when England threatened to re- 
taliate, by his published pamphlets explaining the merits of that 
controversy to the public. He not only triumphed in court. 
He laid the foundation for the position which he substantially 
maintained as Secretary of the Treasury, in the patriotic dec- 
laration that the integrity of the nation is the cornerstone of its 
political liberty and independence. 
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No one more perfectly than he illustrated the lawyer's 
obligation to meet the harangue and the prejudice of the dem- 
agogue in and out of office. And no one has ever done it with 
greater courage, persuasiveness and success. Assuredly no 
time in our history has afforded greater opportunity or better 
inducement for such encounter. The official demagogue will 
have to be met in the public forum which the bar has permitted 
him to select. He did not create it; it was permitted to grow 
to his liking. In that encounter no influence will be so potent 
as fair and courageous discrimination between honest com- 
plaints made in the name of the state, and dishonest charges 
presented for the advancement of political ambitions. Until 
that distinction is made and is understood, the spirit of indis- 
criminate condemnation will continue to run riot. 

By many the idea is cherished that the law has no concern 
with politics. That is always a question of how and to what 
end. The phrase that "law is a jealous mistress" was never to 
be taken literally. No great lawyer has said that a liberal edu- 
cation is a hindrance to professional success; or that a judge 
might interpret the Constitution without knowing its story, 
and understanding his own country. 

We are quick to asknowledge a debt to England for our 
system of law. We are more quick than we once were to 
admit that, for the foundation of our political institutions, we 
may look to the same source. But we are far too slow to 
render tribute for both to those great Englishmen who were 
both lawyers and statesmen. With much justice we have 
boasted of our profession's signal contribution to every politi- 
cal movement of consequence. In times of great public agita- 
tion, a grasp of the law's true purpose has been an inspiration 
and a guide to members of our profession. We have ever in- 
sisted that an intelligent understanding of the law must be a 
weapon in the hands of a statesman. We can never admit that 
such distinguished sons of our country as James Wilson and 
Daniel Webster were less great as lawyers because they were 
also celebrated as statesmen. 
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We call Chief Justice Marshall a great J u ^g e - We say that 
but for his interpretation for our Constitution the development 
of our nation would have been dwarfed. But his was not the 
work of a book laywer. He was a great Chief Justice, because 
he had been and was a statesman. He correctly read the Con- 
stitution of the United States, because he had lived and served 
in times and under conditions that made the public's hopes and 
anxieties a part of himself. Even as we construe an ordinary 
contract with its surrounding circumstances before us, the 
great Marshall read these environments into the Constitution. 

Even so your own Judge Taft could not have written the 
classic decision in the Addyston Pipe & Steel Co. case, if he 
had not anticipated with a patriot's solicitude and vision the 
coming of the tremendous conflict that is now upon us. 

Mr. President, the preparation of this paper was agreed 
to some time ago, and from its consequences I could not re- 
lieve you. The reading of it might well have been attended 
to by some one else, but the distinguished honor of being 
asked here and the generous display of Ohio hospitality be- 
longs to me. I am deeply impressed with it and I shall carry it 
away and store it away as one of the very pleasant recollections 
of my life. (Loud and long continued applause.) 



THE INITIATIVE AND REFERENDUM. 



Discussion by Hon. Atlee Pomerene, of Canton, for the Affir- 
mative, and Hon. E. B. Kinkead, of Columbus, 
for the Negative. 
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By the initiative is meant the right to propose a law by peti- 
tion. The plan usually provided is for a given per cent, of the 
voters, usually five to ten, to prepare and propose by petition 
the enactment of any law. It is then presented to the Legisla- 
ture, and if they fail to pass it, then it shall be submitted to a 
vote of the people, and if approved by a majority, it shall be- 
come a law without the sanction of the Legislature. 

Under the referendum it is provided that no act which may 
be passed by the Legislature shall take effect until the expira- 
tion of a designated time, and that any law may be vetoed by a 
direct vote of the people, provided there is sufficient opposition 
to the law to cause within that time a reasonable percentage of 
electors, usually five to ten, to petition for its submission to 
a vote. If, when so submitted, it is ratified by a majority vote, 
then it becomes the law of the land. If a majority refuse to 
ratify, it is vetoed. 

The referendum is either obligatory or optional, sometimes 
designated as facultative. Under the obligatory referendum it 
is required that all constitutional or statutory enactments must 
be submitted to the people for their ultimate approval by vote. 
I believe that in constitutional measures the referendum should 
be obligatory. In the organic law, whether federal or state, all 
voters should have a voice. I do not believe, however, that the 
obligatory referendum should be applicable to statutory law. 

127 



128 OHIO STATE BAR ASSOCIATION. 

This would make it too cumbersome. Most laws which are 
passed by the General Assembly meet with public approval. 
Some do not. We should, therefore, adopt with reference to 
statutory enactments only the optional or facultative referen- 
dum, which does not require, but permits the reference to a 
vote of the people of such enactments as may be properly 
petitioned for. Under the operation of this principle, we have 
all the good that may be derived from a representative form of 
government without any of its accompanying evil, and we like- 
wise have all the good that comes from a pure democracy 
without cumbersomeness of a popular vote, when the acts of 
the representatives meet the popular will. 

PROGRESS OF MEASURE. 

In its modern form the initiative and referendum was en- 
grafted into the organic law of the federation and of the va- 
rious cantons in Switzerland many years ago. It is no longer 
an experiment and the citizens of that mountain country are in- 
deed few who would be willing to ask for a change. 

In America, South Dakota was the first state to provide for 
direct legislation by the people. Iowa has applied it to munici- 
pal franchises. Utah in 1900 adopted a constitutional amend- 
ment embodying the bill, but the Legislature refused to pass 
the enabling act. In 1901, Illinois adopted the public policy 
law. It is advisory only. It does not require the Legislature 
to respect the expressed will of the people. In 1902, Oregon 
adopted her amendment by a vote of 62,024 for it to 5>668 
against it. In 1904 Nevada adopted an amendment providing 
for the referendum. In 1906 Montana adopted both the initia- 
tive and referendum. In the same year, the Legislature of Del- 
aware authorized an amendment to the charter of the city of 
Wilmington giving it the power of the initiative and referendum. 
The House passed it unanimously. In the Senate there was 
but one dissenting vote. The year before the people of Dela- 
ware had declared in favor of it by a vote of 17,405 for it to 
2 > x 34 against it, and the people of Wilmington approved the 
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amendment to its charter by a vote of 10,501 for it to 781 
against it. In 1907 Oklahoma placed the initiative and referen- 
dum in its Constitution to be submitted to the people. The 
Legislatures of the states of Maine, Missouri and North Da- 
kota have passed resolutions to submit the question to a vote 
of the people. 

In Ohio a joint resolution is now pending before the 
House of Representatives proposing to submit to the electors 
of this state an amendment to the Constitution. It has already 
passed the Senate by the requisite three-fifths vote. It will 
come before the House of Representatives at the next session 
of the Legislature. It will require seventy-three votes in the 
House to pass it. There has already been pledged in its sup- 
port eighty-six votes. Its adoption is practically assured, and 
if it is submitted to the people, my learned opponent will have 
to join the procession, or stand along by the wayside. 

The proposed amendment provides in effect that the legis- 
lative power of the state shall be vested in a General Assembly, 
but the people reserve the right to propose laws to be enacted 
by the General Assembly, and if the same are not enacted by it, 
to have the same submitted to the vote of the electors of the 
state to be by them enacted or rejected at the polls; and the 
people also reserve the right to require that any law or part of 
a law which the General Assembly may have enacted, may be 
submitted by refereundum to the vote of the electors before 
taking effect. It further provides that laws may be proposed 
by petition. Every such petition shall include the full text of 
the measure proposed, and such initiative petitions shall be 
filed with the secretary of state, who shall transmit copies 
thereof to the speaker of the House of Representatives, who 
shall immediately introduce the proposed law into the House 
for enactment. If the General Assembly fail to pass the same 
without change, or amendment before adjournment, then the 
same shall be submitted to a vote of the people at the next 
general election. No act or part of an act passed by the Gen- 
eral Assembly (except such as are necessary for the immediate 
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preservation of the public peace, health or safety which are 
passed by two-thirds vote of each house) shall become effective 
in less than ninety days after its passage, during which time ref- 
erendum petition may be filed with the secretary of state, who 
shall cause the act to be submitted to the electors for their 
approval at the next general election. All such measures shall 
remain in abeyance until such vote is decided. All such initia- 
tive and referendum petitions shall be filed by five per cent, of 
the electors of the state and all elections held thereunder shall 
be held at the election on the first Tuesday after the first Mon- 
day in November after such petitions have been filed. Any 
measure submitted at such election shall take effect and be- 
come a law when it is approved by a majority of the votes cast 
at such election and not otherwise. The whole number of 
votes cast for governor at the state election next preceding the 
filing of any such initiative and referendum petitions shall be the 
basis on which the number of petitioners required shall be de- 
termined, and no measure so adopted or approved by a vote of 
the electors shall be subject to veto. Laws shall be passed pro- 
viding for the initiative and referendum for municipalities, coun- 
ties and other political divisions in the state in their local 
affairs. 

If this amendment is subject to any criticism they are two 
in number. First, it should provide that a majority of the votes 
cast upon the subject-matter should control, and not a majority 
of the votes cast at the election. It is unfair to permit a voter 
who is too indifferent or too ignorant to vote upon a subject to 
have the same weight as one who has considered and votes no. 
If he does not vote at all upon the subject-matter, his vote 
should not be considered either for or against. Again, the pro- 
posed amendment only authorizes the initiative and referendum 
with reference to statutory enactments. The people should 
have the right of initiative as well in proposing constitutional 
amendments. 

The experience of more than a century of representative 
government in America has taught us that our system is de- 
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fective if we are to place our whole reliance upon the legisla- 
tive power as now constituted. I do not believe in changing 
the established order of things so long as it fulfills the purpose 
for which it was intended, but we should not hesitate to make a 
change when the situation demands it. It was a great change 
when the colonial government was converted into a representa- 
tive government. The experiment was a success. It is a less 
change we now contemplate. We seek only to avoid the exer- 
cise of a practically arbitrary power by the legislative branch 
of the government. It was against this our fathers rebelled. 
It is to prevent a repetition of this evil for which we now plead. 
By the initiative and referendum it is aimed to preserve all the 
good of the representative principle. It is sought only to re- 
move the possibility of doing or permitting harm. 

Too many people are wont to treat this subject as a poli- 
tical curiosity. Not being acquainted with either the political 
history of their own country, or of the progress of democracy 
in the world, they refer to it as a product of the farmers' al- 
liance of Kansas. Even if this were so, it is not the first time 
that something good has come, or the last time that something 
good will come out of Nazareth. 

In America the principles involved are as old as the town 
meetings of New England. Students of history remember the 
deep interest New Englanders for several centuries past have 
taken in matters of local concern, and the active and intelligent 
part they had in their own local government, and the making of 
their local laws and ordinances. The same principles of gov- 
ernment prevailed to some extent in other colonies and have 
been handed down to the present time. 

We boast that our government derives its power from the 
consent of the governed. The people are the source of all 
power. Article X of the amendments to the federal Constitu- 
tion provides that "the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the states, 
are reserved to the states, respectively, or to the people." 
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Our state Constitution, Article I, Section 2, declares "all 
political power is inherent in the people. They have the right 
to alter, reform or abolish the same whenever they may deem it 
necessary, and no special privileges or immunities shall ever be 
granted that may not be altered, revoked or repealed by the 
General Assembly." Article I, Section 20, referring to the Bill 
of Rights, declares "this enumeration of rights shall not be 
construed to impair or deny others retained by the people, and 
all powers not herein delegated remain with the people." 

If, then, the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the states, are reserved 
to the states respectively, or to the people, and if all power is 
inherent in the people, and they have the right to alter, reform 
or abolish the government whenever they shall deem necessary, 
and if all powers not delegated remain with the people, can 
there be anything radically wrong in the people, re-claiming 
the right to exercise that which is their own? 

The fathers, in their wisdom, adopted a system of govern- 
ment both federal and state, divided into three separate depart- 
ments — executive, judicial and legislative. It was so designed 
in order that each branch might be a check or a balance upon 
the others. It made, in our judgment, the most perfect system 
of government ever devised by man, but like all things of hu- 
man origin, it was not perfect, and even the fathers so recog- 
nized by providing the method whereby it could be changed. 
New conditions have arisen from time to time and it has been 
necessary in the past to conform both the Constitution and tlje 
laws so as to meet these conditions, and at the present time 
we believe there are still other conditions which must be met 
by new constitutional provisions, and by new laws. There is a 
development in government as in every other sphere of life. 
The necessities of today were not known yesterday. 

The three branches named are theoretically coordinate. 
In practice, the legislative is easily first. It is creative and 
frames the law. The judicial is determinative of the law. The 
executive is administrative only. The executive and judicial 
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exercise their power by virtue of the life and power which is 
breathed into them by the creative power of the Legislature. 
Generally speaking, they can go as far as the legislative branch 
will permit and no further. Within constitutional limitations it 
can add to or take from their powers at will. 

How different the legislative branch! In the federal gov- 
ernment Congress looks to the Constitution to see what 
powers are granted to it and within the limitation of those 
powers, it can curtail or add to the power of the executive or 
the judicial. In state government, the entire legislative power 
"of the state is vested in the General Assembly" subject only 
to such restrictions as are contained in the federal Constitution 
or in the state Constitution, and within these wide limitations 
it can broaden or narrow the power of the state executive and 
judiciary, and while it has this wide control over its two co- 
ordinate branches of government, they can place no restriction 
upon the Legislature, save to determine whether or not its acts 
be constitutional. Hence we must conclude that the Legisla- 
ture is paramount. It is almost supreme. The Constitution of 
the state vests in the General Assembly not the legislative 
power contained in the Constitution, but it vests in it the entire 
legislative power of the state. 

Ought it to be restricted or subjected to control? It is 
not without precedent to so do. There are some checks placed 
upon the legislative authority by the Constitution. Among 
other things, it prescribes rules for taxation ; it forbids the con- 
traction of debts by the state, except for certain purposes, and 
within narrow limits ; it requires that all laws of a general na- 
ture shall have uniform operation; it may not pass retroactive 
measures or impair the obligation of contracts. It is therefore, 
not an unheard of thing in even a representative government 
to regulate in some respects the power of the legislative body, 
and why should the opponents of the initiative and referendum 
raise the hue and cry that the sanctity of representative govern- 
ment is being assailed, when it is sought to exercise a supervis- 
ory control over legislative matters? When we consider that 
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vast power that the Legislature wields, for weal or for woe, 
why is it not the part of prudence for the people to reserve 
unto themselves the power to undo if the Legislature refuses 
to act at all? It is consistent with the sense of safety that the 
people who are the respository of all power, should delegate to 
the Legislature the power to act for it in the making of laws 
and bind itself thereby hand and foot, and reserve no right unto 
itself to correct the evils which may result to them from an 
improper or an illadvised course of action by its agents ? Is it 
consistent with good business sense that a principal may ap- 
point an agent for a stated period of time and within that 
period he shall not have the power to control the acts of the 
agent, though they may be diametrically opposed to the wishes 
or interest of the principal? 

Government and all its branches were made for man, not 
man for the government. Every one recognizes that in this 
day of vast accumulations of capital, and of the organization of 
labor and business interests, the legislative branch of govern- 
ment especially has often been too quick to respond to the de- 
mands of powerful organized interests, and too slow to respond 
to the needs of the disorganized or helpless. Too often does 
it happen that the rich and the powerful get the ears of the 
representatives in Congress or in the General Assembly, both 
to enact vicious laws and to prevent needed reforms. They go 
before the law making bodies and under the plea of necessity 
urge and often succeed in securing the passage of laws, which 
if they were more fully presented to the people for considera- 
tion, would never appear on our statute books. We only need 
to refer to the enormous amount of special legislation on this 
subject to justify this assertion. It is a recognition of these 
facts which has given rise with renewed vigor to the proposition 
before us. Like Banquo's ghost "it will not down," It has 
come to stay and it will not do to meet it with the sneer that it 
is but the child of long haired men or short haired women. 

Think how little part our people have in the making of our 
laws. 
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Is it not strange that in this government of the people, 
they do not have the right directly to propose amendments to 
either the federal or the state Constitution? The federal 
Constitution may be amended in one of two days — either Con- 
gress by a two-thirds vote of both houses may propose amend- 
ments, or on the application of the Legislatures of two-thirds 
of the several states, Congress shall a convention for proposing 
amendments, which in either case in order to become a part of 
the Constitution must be ratified by the Legislatures of three- 
fourths of the several states, or by conventions in three-fourths 
of the several states, as Congress may previously determine. In no 
event can the people either propose an amendment or ratify it, 
except through their representatives. They had no direct voice 
in the making of the Constitution; they have none, and can 
have none under the present law, in the amendments thereto. 

To the State Constitution the General Assembly alone may 
propose amendments, and if they shall be agreed upon by 
three-fifths of the members elected to each house, then such 
proposed amendments shall be submitted to the electors for 
their approval or rejection, and in the event that a majority of 
the electors voting at such election shall adopt such amend- 
ments, they may become a part of the Constitution. Isn't is a little 
remarkable that in this dual system of government the citizens 
may at no time propose an amendment to either the federal or 
State Constitution, that in the case of the federal government it 
is wholly in the hands of their representatives both to propose and 
to adopt, and in the State Constitution it is solely in the hands of 
the representatives to propose, the people reserving to themselves 
only the right to ratify or reject that which their representatives 
propose? But more, if the people are competent by their votes 
to say what the organic law of the state shall be, isn't it a little 
bit strange that they are not competent to have a voice in deter- 
mining what the statutes may be? They are given the right by 
direct vote to say what shall be added to or taken from the or- 
ganic law of the state, but they may not by their direct vote or 
voice cross a "t" or dot an "i" in the statutory law. What intelli- 
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gent reason can be urged in support of the proposition that the 
people of the state of Ohio have sufficient intelligence to ratify 
and declare the great fundamental principles of constitutional 
government m their state, such, for example, as the right of trial 
by jury, the inviolability of property, or the writ of habeas 
corpus, and yet have not enough judgment to declare by statute 
how or when a road supervisor may be elected, or prescribe his 
duties. It seems to me we have been a bundle of inconsistencies. 

It is all well in theory to say that the "king can do no 
wrong," or that the representatives in the General Assembly can 
make no mistake, or that they are always actuated by right mo- 
tives, but we know from the experience of more than a hundred 
years that they are at least fallible. Our session laws are filled 
with their mistakes. They have been guilty of both sins of omis- 
sion and commission. With the proposed amendment to the Con- 
stitution they may still commit the same errors, but we insist that 
if they are once committed by action, or in action, the people 
shall have the right to correct them, or at least to attempt their 
correction. 

If the people had reserved to themselves the right of super- 
vision over the legislative branch of the government, can it be 
conceived that almost every municipality and every county within 
the borders of the state would be weighed down under a burden- 
some debt? Can it be conceived that with this power reserved 
unto themselves the untold wealth derived from public fran- 
chises would now be the property of private individuals? Can 
you imagine that in the great city of Cincinnati a fifty year street 
railway franchise would be given away for the asking? Can you 
imagine that the session laws would be filled with special legisla- 
tion which for the most part was the embodiment of corrupt or 
selfish purpose until it became a stench in the nostrils of judicial 
decency? Would the capital be infested constantly by a corrupt 
lobby in the employ of private interests ? 

You remember the act of the General Assembly of 1904, 
which required all bonds to be given by executors, administrators, 
guardians or trustees in excess of two thousand dollars to be 
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signed by a surety company and the premiums to be paid out of 
the estate in which the bond was given. Would the bonding 
companies and their patriotic attorneys, whose sense of duty 
seems only to have been measured by the size of their retainer, 
have been able to secure the passage of this law if there could 
have been an appeal to the people by the referendum ? Of course 
in this instance the courts were able to grant relief because their 
"vaunting ambition had overleaped itself." If the people could 
have the power of the initiative, would they have to wait time 
out of mind for a law providing for the examination of state 
banks, notwithstanding the fact that both parties have pledged 
themselves to the people to secure its enactment ? It is said that 
several years ago a committee of seven, representing as many 
different state banks, called upon the governor of the state and 
protested against the passage of a law requiring state banks to 
be examined, and that since that time six of the banks so repre- 
sented have failed. Is there no need of action by the people? 
For years the voters of this state pleaded with their representa- 
tives to change from the fee system to a salary law. At times 
they thought they were successful, only to have their efforts 
thwarted by a corrupt lobby composed of representatives of dif- 
ferent county officers' associations, which were formed pre- 
sumedly for the benefit of their constituency, but whose meetings 
were usually timed by the assaults upon the fee system. Would 
we have had to wait so long as we did for the present salary 
law if there had been the power of the initiative ? 

We all remember that, up to a few years ago, when our Su- 
preme Court dealt its body blow to special legislation in this 
state, whenever the people in any of our larger cities voted for a 
change in its local government which was not consistent with the 
political faith of the General Assembly, there was immediately 
some new legislation for the purpose of restoring to power the 
party which may have been dethroned. This does not apply to 
one party more than to the other. It seemed to be the same senti- 
ment, the same motive, the same purpose, which controlled the 
worst element in both parties. If the proposed amendment to the 
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Constitution had been a part of our organic law, do you imagine 
for one moment that the representatives of the people in Colum- 
bus would have been able so often to have thwarted the will of 
the people of the different cities. 

If the executive branch of government fails to perform the 
duties prescribed for it by the Legislature, an appeal may be had 
to the courts or to the Legislature. If the judge makes a mis- 
take, the remedy is by appeal or error, or if the judgment be the 
result of law to the Legislature. If either department acts in a 
manner authorized by the law, but which is not approved by the 
Legislature, the law can be modified by legislative act, so as to 
avoid similar occurrences in the future, but if the Legislature 
commits a wrong there is no remedy, assuming that its acts are 
within constitutional restrictions, save by appeal or by the elec- 
tion of a new Legislature, and before this may be done the evils 
may be beyond remedy. An appeal should lie to the people, who 
are the source of all power. 

For years, and without any seeming authority, the General 
Assembly of this and other states, upon their own motion, have 
submitted to the votes of the people for their approval or disap- 
proval measures of local option, question of the issuance of 
bonds, the location of county seats and state capitals, and other 
kindred questions, when it was not consistent with their political 
fortunes to assume the responsibility of determining these ques- 
tions. Courts have not hesitated to approve measures of this 
character by a refinement of reason which it is pretty difficult to 
understand when you recall the constitutional provision that 
the legislative authority of the state is vested in the General As- 
sembly. In a representative government where majorities rule, 
no satisfactory reason can be found, at least from the standpoint 
of the citizen, for not submitting measures of this character to a 
vote of the people when it might jeopardize the political interests 
of the representatives. If so, can you explain to me why it is 
wrong to submit matters to a vote of the people when the inter- 
ests of the people have been jeopardized by votes of the repre- 
sentatives ? 
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Representative government is not necessarily representative. 
In these days when party lines are not so closely drawn, when 
the interests of the government are greatly diversified, when 
great problems present themselves for solution, the views of the 
voter may not entirely harmonize with the party to which he has 
cast his allegiance in the past. What is he to do? Must he vote 
for candidates of his party who may represent his views in some 
things and in others be diametrically opposed? 

Among the issues which largely occupy the public mind to- 
day are imperialism, trusts, railway control, tariff and liquor 
legislation. Others might be named, but these are sufficient for 
my purpose. The Republican party may take one stand on these 
questions, the Democratic party the other. One who has allied 
himself all his life with, for instance, the Republican party may 
be in harmony with his party upon all of these issues save the 
question of imperialism, which was uppermost in the minds of 
the people several years ago. What is he to do? Shall he vote 
with the party and have his vote misconstrued on the subject of 
imperialism ? Must he vote for a party that represents his views 
on all subjects save this one, and by voting with it express by his 
ballot a view which is opposed to his conviction upon the subject 
of imperialism? Take, for instance, the illustrious example of 
the late Senator Hoar, of Massachusetts, who had been a power 
in the counsels of his party for years, and who was recognized as 
one of the ablest and most conscientious members of the United 
States Senate for almost a quarter of a century. It is a matter 
of history as to where he stood upon the subject of the govern- 
ment of the Philippine Islands. As a representative of his state 
he had the right to vote and did vote his convictions upon that 
question in the Senate, but as a citizen he was powerless to ex- 
press himself at the polls in a manner befitting his convictions. 
If he voted the Republican ticket, he voted against his convic- 
tions upon that important question. If he voted his convictions 
upon that important questions, then he had to vote against the 
party which represented his views upon every other question. If 
the initiative and referendum had existed under the federal gov- 
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eminent at the time, he could have stood in line with his party 
upon every other question and at all times voted in harmony with 
his convictions. As a citizen he could have had a voice in deter- 
mining what this government should do in its relations with the 
Philippine Islands. As it was, he could not vote with his party 
without stultifying his convictions on this important subject. 

Sound doctrine requires us to subscribe to the principle. 
Ignorance of the law excuseth no man. This sometimes works a 
hardship, but the necessities of government require its enforce- 
ment. When our people are divided by party lines they pay little 
attention to the statute law. If they could have a direct voice in 
the enactment of law, does it not stand to reason that they would 
be more careful in the study of its provisions. When great ques- 
tions engross the minds of the people, when they are brought 
clearly before the voters, as would be necessary either in the ref- 
erendum or by petition under the initiative, would not the voters 
familiarize themselves with the law and would it not be a great 
force in the education of our people? 

OBJECTIONS CONSIDERED. 

It is said by our opponents that if we adopt the initiative the 
laws will be unskillfully drawn; that there will be confusion 
worse confounded ; that laws should be drawn only by those who 
are trained to that kind of work. This objection is without 
merit. It would be a sufficient answer when the people are 
charged with incompetency in this support to refer to the crude 
statutes which disgrace our session laws. We know as a matter 
of fact that when some great principle is involved in legislation 
before the General Assembly the bills are drawn by men who are 
most skilled. The crude and uncertain provisions of many of the 
statutes which give so much difficulty to our courts are those 
which pertain to matters usually not of general public import- 
ance. Every one knows, if the people desire to invoke the initia- 
tive with a prospect of success, much will depend upon having the 
proposed law properly and carefully drawn. The laymen would 
not attempt to draw their own bills. It would be reasonable to 
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suppose that they would recognize their incapacity and their lack 
of skill and that they would call to their aid men who were fa- 
miliar with work of that character. If some one should attempt 
to draw up a measure without having the necessary legal knowl- 
edge or attainments, he could readily understand that his path to 
success would be beset by difficulties, and that the more imper- 
fections which could be pointed out by the opponents of his meas- 
ure, the less likely it would be to pass. With this thought before 
them, wouldn't it be but natural that they should call to their as- 
sistance some one familiar with that kind of work, just the same 
as when in a business proposition it becomes necessary to have 
some one draw up his important legal documents, he goes to his 
legal adviser. 

Again, it is objected that if the initiative is adopted it will 
lead to frequent elections and the submission of frequent meas- 
ures of minor importance. Not so ; the experience of the Swiss 
Republic upon this matter is a sufficient answer. Oregon has 
given the same answer. Since the adoption of the initiative and 
referendum in that state in 1902 there have been two general elec- 
tions. In 1904, the initiative was resorted to in two bills, one a 
liquor bill and a direct primary bill, both of which carried. In 
1904, the initiative was used to secure the submission of five con- 
stitutional amendments and five statute laws, and the referendum 
as to one act of the Legislature, seven of which carried and four 
of which were lost. 

Senator C. W. Fulton, of Oregon, in the North American 
Review, says of Oregon's experience: 

"So far there has been no attempt to enact unusual or ex- 
treme legislation on any subject under the initiative. On the con- 
trary, our experience thus far tends to indicate that as legislators 
the people are fully as conservative and considerate of private 
and corporate rights as are their representatives in legislative 
assemblies." 

In writing on this same question, Mr. W. S. U'Ren, who 
had charge of the campaign in favor of the adoption of the con- 
stitutional amendment of 1902 in Oregon, writes : 
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"All measures that have been proposed by the initiative pe- 
tition have had very careful preparation, and none of them have 
been declared unconstitutional by the courts on any point. There 
have been no freak proposals, nor anything to reflect on the dig- 
nity and common sense of the voters. The limitation on the law 
making power of the Legislature has so completely removed 
temptation from the legislators that there were very few charges 
of corruption against the members in 1903 and 1905, and none 
at all in 1907." 

Hon. Numa Droz, ex-president of the Swiss Republic, says : 

"Under the influence of the referendum a profound change 
has come over the spirit of both parliament and people. The 
idea of employer and employed, of sender and sent, which lies at 
the root of the representative system, becomes an absolute reality. 
The people still choose their representatives to make their laws, 
but they reserve the right of sanction. The craftsman carries out 
the work to his own satisfaction; the employer who gave the 
order is of different opinion and sends it back to be altered. It 
is perfectly simple; each has done his duty within the limits as- 
signed to him ; there is no ground for a quarrel. The legislator 
is not discredited; he is only in the position of a deputy whose 
bill is not passed. There is no question of resigning. If here and 
there a measure is rejected, others are passed; there is clearly no 
want of confidence. Moreover, after rejecting a law, it is quite 
common to re-elect the same representatives. 

"Oh, but some, one will say, that it is hard for the unskilled 
mind to understand the law, but I want to say to you that it is 
easier for them to understand measures than it is to understand 
men. If they cannot understand one measure which may be a 
subject matter for their suffrage, how can you expect them to 
understand men who represent all of the measures which are pro- 
mulgated by the party to which he gives his allegiance. ,, 

Now it is the aim of special interests or organizations to send 
their representatives to the legislative halls. The result is legis- 
lation that often looks to the benefit of the interests and organiza- 
tions represented rather than to the whole people. To this fact 
can be attributed many of our unfair laws. I have more faith 
that the whole people in their abiding sense of justice will do 
better for the special interests than the special interests will do 
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for the whole people. For illustration, the railroad and corporate 
interests of the country in the past have their special representa- 
tives in Congress and the General Assembly and they have se- 
cured many favors which were for their own benefit rather than 
for the benefit of the country at large. The people will do more 
for the railroads and for the corporate interests than the railroads 
or corporate interests will ever do for the people. It is claimed 
of late that there has been much legislation which has been too 
drastic for the railroads and corporations. If they have been 
wronged by legislation, should they not have the right to appeal 
to the voters to right their wrongs ? This is not a one-sided pro- 
position. It is for the just and the unjust as well. 

There is something wrong with the cause when its advo- 
cates demand of the government that which they fear they will 
not get from the people. You cannot tell me that the great good 
sense of a great people are going to adopt rash measures which 
will injure the transportation or commerce or manufacture or 
farming or the laboring interests of the country. They are all 
a part of this great commonwealth, and any unwarranted or un- 
just interference with their progress or prosperity affects the 
whole people. I question the good faith and patriotism of any 
one who refused to go to the voters for what he wants. This 
may be called playing to the galleries, but it is only an abiding 
faith in the principles of our great government. To take any 
other position is at one and the same time an argument against 
popular government of any and every kind and against that great 
heritage of the English speaking people and the right of trial by 
jury. Popular government has and will make mistakes. Juries 
have gone and will continue to go wrong, but the evils which are 
incident to popular government or to the jury system are in- 
finitesimal compared with what we would suffer in their absence, 

I do not believe the people in their efforts to remedy vicious 
legislation would adopt rash measures. Revenge has no place in 
government. Corporate and other organized interests may have 
received more than their portion of the good things in the past, 
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but this is no reason why they should receive less than their por- 
tion now or in the future, because they are of the people, and in 
the shifting character of all wealth we know that its holders of 
yesterday are not its holders of today or tomorrow. 

I hope that the proposed constitutional amendment may be 
submitted to the people and adopted, and that we may soon be- 
come in truth, as in name, a government by the people. 



THE INITIATIVE AND REFERENDUM. 



Discussion by Hon. Atlee Pomerene, of Canton, for the Affir- 
mative, and Hon. E. B. Kinkead, of Columbus, 
for the Negative. 



ADDRESS BT HON. E. B. KINKEAD. 



The subject of this discussion, "Initiative and Referendum," 
is both political and legal. But in the great march of progress of 
people and nations, and in the solution of important political or 
governmental problems, lawyers are to be found in the forefront 
— the court, people and governmental agencies following their 
advice, counsel and opinions. 

Lawyers must know the law, as well as everything else; if 
they are not acquainted with all problems or questions coming 
their way, they must nevertheless solve them in order to obtain 
their daily bread ; and they must render a certain amount of gra- 
tuitous public service in order to advertise their goods and wares 
and to bring them clients. 

The initiative and referendum being political and quasi legal, 
it is becoming and proper, if the people are ever to be entrusted 
with the initiative, that lawyers should come in somewhere along 
the line of the "referendum." 

And, in as much as the upper branch of the legislative de- 
partment of Ohio has quite recently expressed its opinion on the 
aggressive problem of the initiative and referendum, it is now in 
order that lawyers proceed to whet their tools in readiness for 
any part they may have occasion to take in the matter. 

The executive committee of this Association are therefore to 
be commended for directing attention to the subject at this time, 
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although I have some doubts about the wisdom of their judgment 
in the selection of at least one of the speakers upon this occasion. 

A distinguished Englishman, scholar and writer now enjoy- 
ing our diplomatic hospitality, has been guilty of charging that 
the United States is a leader among the nations in the science of 
government. 

In fact, we have admitted that ourselves; we think that 
America is the greatest and most enlightened country among the 
nations of the world. 

The learned jurist, Judge Cooley, also once said : 

"In matters of government America has become the leader 
and example of all enlightened nations. * * * America holds 
dominion over the civilized world by the silent empire of her 
laws." 

The greatness of this nation is due to the excellence of its 
form of government, being founded, as it is, upon democratic 
and republican principles. 

This is true also of our state governments, the rule being 
universal among them that their constitutions and amendments 
thereof must be voted upon and approved by the people. 

"Our law," while primarily of English origin, bred, as it is, 
from the common law, is nevertheless distinctly and peculiarly 
American ; because we adopted such rules and precedents as seem 
best suited to our conditions. 

English jurists and lawyers have sometimes censured us for 
what seems to them an apparent disregard of judicial precedent 
on our part, claiming that we tend towards continentalism in this 
respect. 

The apparent difference in attitude of American courts to 
judicial decisions is due to the radical distinction between our 
form of government and that of British and European nations. 

The vastness of our territory rendered state governments a 
necessity, and in matters coming within the pale of the common 
law, states are supreme, and they may, within the limits of the 
Federal Constitution, provide their own methods of government. 
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But above all stands the American Constitution, based upon 
democratic principles, and containing all the referendum ideas 
that are needful or good for the people. 

American began under a system of primative democracy, be- 
cause the area of its first governmental authority was compara- 
tively small; but, as the new nation extended its government, 
from necessity, it adopted a republican form of government, be- 
cause of the vast extent of territory. 

America began as an exclusively English speaking country, 
becoming finally a nation of one language, and, being a govern- 
ment of one language, all foreigners who become citizens with 
us naturally must conform to our language, to our customs and 
to our laws. This has had much to do with our law. 

In so far as concerns the form of government, we have no 
ideal but American; we took as our birthright the common law 
rather than the system of law prevailing in continental countries. 

But in the form of government we set a new pace and pat- 
terned after no country. 

After a life of 130 years, we are not compelled to take a 
second place to any nation on the globe, either in government, 
sciences or education, or enlightened civilization. 

We could not have obtained this vantage ground, had it not 
been for the success of our government. 

We were able, as a primitive nation, to put forth a solid 
front against the parents country, and demonstrate our national 
independence; and, some twenty-three years after our existence 
as a nation, when a considerable portion of the state of the Union 
attempted to assert their independence, we succeeded in demon- 
strating to the world that in union there is strength and power 
for good, so that when it came finally to an assertion of this 
power against a foreign country, we commanded the attention 
and admiration of all the world. 

We now have the most contented, the most prosperous and 
the richest nation in the world. Thirteen feeble states have in- 
creased to forty-five powerful commonwealths; three millions of 
people have grown to eighty millions. These results have been 



148 OHIO STATE BAR ASSOCIATION. 

brought about by the development of our material resources 
under the benign influence of a representative government. 

Our laws in this representative government have been made 
not by the people acting upon the passions of the hour, but by 
their representatives, after full and free discussion for the best 
interests of the people concerned, and after an opportunity for all 
who may be interests to be heard ; and they have been productive 
of an advanced civilization. 

The representatives whom the people have chosen for this 
important work, have, in the main, been selected for their ability 
and integrity, and the people who have full and free opportunity 
to participate in their selection, should not complain if they do not 
perform that duty. The great men who participated in the work 
of framing our constitutional government, made careful investi- 
gation into all forms of government known to history ; they con- 
sidered the great problem for months, making comparison of the 
merits and demerits of all forms of government. 

Among the great leaders in this important work, whose 
names have been so long revered by us all, were James Madison, 
Alexander Hamilton, George Washington, Benjamin Franklin, 
James Wilson and others. If you read the constitutional debates 
of that convention, you will find that there was then, as there is 
now, men jealous of the representatives of the people. 

These great and learned men, after due deliberation, adopted 
a representative republican government, rejecting all forms of 
monarchial government, or of pure democracy in either state or 
federal government. 

All legislative powers were vested in two houses. The peo- 
ple sanctioned and adopted this plan. 

The framers of this Constitution not only foresaw and pro- 
vided against the dangers of a pure democracy, but they also 
foresaw and forestalled hasty and unconsidered legislation by the 
representatives of the people, by dividing them into two houses 
and requiring the consent of both to the enactment of all laws. 
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They did more than this, conferring the power of veto upon 
the president, to be overcome only by two-two thirds vote of both 
houses. 

Further still, they established a Supreme Court, with power 
to determine the constitutionality of laws. 

It is now proposed, after so many years of successful govern- 
ment in our respective states, to submit to popular vote a consti- 
tutional amendment establishing the "Initiative and Referendum/' 
for ordinary laws. 

The question is presented rather in the form of an extension 
of the referendum, whether we shall adopt it in the Swiss form. 

This proposition comes from whom? Some say from agita- 
tors and hotheads. 

I will not say that myself. 

The literature coming from the Referendum League in Ohio 
impugns the integrity of our legislators by calling them boodlers, 
and corrupt ; they say that "we are really governed by a minority 
consisting of a few party bosses and a number of misnamed rep- 
resentatives who represent only the said party bosses and cor- 
porate interests, while the masses get no real representation." 

That is the kind of argument used. It is free from passion 
or prejudice? It is the kind of argument they have used to get 
the measure through the Ohio Legislature. It is the kind of 
temper or disposition that a legislator should have? 

REFERENDUM — WHEN FIRST USED. 

The referendum, so far as relates to our constitutions, has 
been in use with us since 1778, at which date it was the process 
adopted by the people of Massachusetts. New Hampshire 
adopted this method in 1779 and 1784; Mississippi and Missouri, 
following in its footsteps, on their admission into the Union in 
1817 and 1820. In 1821 the practice was adopted by New York, 
and since that time it has become universal in all of the states 
(Lowell, p. 244). 
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The institution developed spontaneously in the states com- 
prising this nation, in a form suitable to the conditions of this 
country and the nature of its government. 

So far, excepting in some western states, the referendum has 
been applied exclusively to the adoption of our written constitu- 
tions and to changes thereof. 

And our constitutions have, in general, only covered the 
salient points of our law, leaving the remainder to the legislative 
department. 

It is proposed now in some instances to make the constitu- 
tions more elaborate and comprehensive, so as to embrace many 
matters formerly within the function of the Legislature, or to 
make one sweeping amendment to the constitution authorizing 
the submission to the people for ratification or rejection all ordi- 
nary laws, making the Legislature a sort of a clearing house. 

Even a more radical innovation is suggested, that the people 
of all classes and stripes shall have the right to propose ordinary 
laws upon petition, by means of the "initiative." 

THE SWISS METHOD. 

We are asked to pattern after a small nation which is the 
geographical center of Europe, "the place where the rivers take 
their rise and the races meet together," the place from whence 
the waters find their way into the Rhine to the north, and into 
the River Rhone flowing through southern France, and into an- 
other stream which traverses the country towards Italy. 

As the people followed these streams, it resulted, so history 
records, in Switzerland becoming populated by German, French 
and Italians, the Germans predominating. 

The races gathered together in this center were sharply 
divided on religious questions, and being divided by blood and by 
creed, naturally settled into separate communities, but, finally be- 
coming reconciled to each other, formed a confederation, com- 
posed of some twenty-five cantons, each with its own peculiar 
laws, customs, history and habits of thought. 
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The cantons correspond to our states, and the national gov- 
ernment resembles our own in some respects, the cantons having 
such powers as are not delegated to the federal government. 

The Swiss began to use the referendum to submit their con- 
stitutions to popular vote in 1830, the habit becoming universal 
and obligatory by their federal constitution in 1848. 

The credit, if any there be, for the adoption of the referen- 
dum for ordinary laws, is due to the Swiss, they having operated 
under this method for many years. 

An American lawyer, looking across the water from the Bos- 
ton Law School, tells us that that country is the freest and most 
peaceful in the world, the referendum putting down political 
strife, rioting, civil war, monopoly, aristocracy and oppression. 

This gentleman also lays down a rule by which some have 
judged the men who advocate the referendum doctrine. "Direct 
legislation," he says, "tends to stability, * * * and acts as 
a safety valve for discontent." With reference to this, a writer 
inquires, "For whose discontent? For the proselytizers, agitat- 
ors, and fomentors of social discord? For the disciples of 
Emma Goldman and Herr Most ?" We are prone to look to and 
have regard for the opinions of men on great questions. 

WHO ARE SOME OF THE ADVOCATES OF THE NEW METHOD. 

Who have been and are now some of the advocates of the 
initiative and referendum? 

Among them are the late Governor St. John, of Kansas ; the 
late Governor Pingree, of Michigan ; Ex-Senator Pettigrew, Pn> 
fessor George Gunton, Honorable George F. Williams, Evange- 
list B. Fay Mills, Professor E. W. Bemis, the late Sam Jones, of 
Toledo, and Teddy's friend, Eugene V. Debs, and others, not 
too numerous to mention. I am sorry to say that one of our 
distinguished ex-presidents of this Association is a convert to 
this new idea. 

I would fail in my duty if I did not mention the name of 
a distinguished political leader, a gentleman who fully appreciates 
the conditions in America and who fully realizes the greatness of 
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this nation as a governmental agency, who takes a spin around 
the globe, drops in upon little Switzerland, becomes enthused 
with softie of its governmental theories, and, upon returning to 
his fatherland, among other doses, prescribes the initiative and 
referendum, apparently unmindful of the fact that the first seed 
of the referendum was sown on American soil which produced 
the most beautiful and everlasting flowers in all the land — the 
American constitutions. 

Are we, a great and progressive nation, the best governed 
in the world, to go back to peculiar little Switzerland, with 
its varied history and its two hundred and twenty-one miles in 
length and one hundred and forty miles in breadth, with an area 
of 15,976 square miles, hardly one-third of Ohio, with its diversi- 
fied population, for the best processes of making laws ? 

I want to controvert some statements of Mr. Bryan, who is 
a strong advocate of the revolutionary doctrine under discussion. 
He claims that Thomas Jefferson, James Madison, Andrew Jack- 
son and Abraham Lincoln were advocates of legislation by the 
people. 

It is nice to take shelter under the wings of great men, if 
you can ; but none of these four statesmen ever advocated direct 
participation in legislation by the people. 

Thomas Jefferson was consulted by the Greek revolutionists 

as to the best form of government, and this is what he said : 

"The equal rights of men and the hopes of every individual 
are now acknowledged to be the only legitimate objects of gov- 
ernment. Modern times have the signal advantage, too, of hav- 
ing discovered the only devise by which these rights can be se- 
cured, to wit, government by the people, acting not in person, but 
by representatives chosen by themselves." 

And James Madison, writing in the Federalist, said : 
"There are particular moments in public affairs when the 
people, stimulated by some irregular passion, or some illicit ad- 
vantage, or misled by the artful misrepresentations of interested 
men, may call for measures which they themselves will after- 
ward be the most ready to lament and condemn." 
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And because Abraham Lincoln said something about a gov- 
ernment of the people, by the people and for the people, the refer- 
endumers place him in the same category with themselves; be- 
cause, they say, this is not a government of the people, by the 
people and for the people, for the reason that the people have 
no power to make or unmake laws. 

Jackson simply said in his inaugural address : 

"So far as the people can, with convenience, speak, it is safer 
for them to express their own will." 

I do not believe that either Thomas Jefferson, James Madi- 
son, Andrew Jackson or Abraham Lincoln ever dreamed of such 
a doctrine as is now proposed. 

GROUNDS OF OR REASONS FOR THE SWISS METHOD. 

We are asked, as I have said, to follow Switzerland. 
Let us inquire : 

i. What was the reason and foundation for this mode of 
law making in Switzerland? 

2. What were the conditions of that country that demanded 
or promoted that method ? 

3. Has it been entirely successful and satisfactory in its op- 
eration there? 

Lastly, do the same reasons or conditions exist with us as 
in Switzerland, warranting the adoption of any such a method in 
our states ? 

These are pertinent inquiries in order that we may see 
whether it would be advisable to adopt the initiative and referen- 
dum in our states. 

The adoption of this plan of law making in Switzerland was 
largely due to the teaching of a man whom we look upon as 
great in literature — Rosseau — who argued against representative 
government, advocating the view that the only way true liberty 
could be realized was for the people to enact the laws directly, 
though he foresaw the difficulty of pursuing this plan in a state 
too large to permit of a mass meeting of all the citizens. 
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The advocates of this theory believed that the right of the 
people to make their own laws was an essential part of the people, 
and it was urged more upon the theoretical principle of abstract 
rights than upon grounds of utility. 

But the generally accepted view among those who have given 
the matter attention is that the Swiss plan came about on ac- 
count of ignorance and inexperience in governmental affairs. 

Their communities were so small that their mass meetings 
answered their purposes for a great many years. They felt no 
need of legislative chambers, and the idea of a representative 
government did not occur to them. 

The Swiss had no knowledge or experience in a representa- 
tive government up to as late as the end of the eighteenth cen- 
tury, and the Diet of the Confederation amounted to nothing 
more than a congress of ambassadors. 

Being uneducated in the arts of representative government, 
the result was that when they adopted the representative form, 
they were not sufficiently prepared to provide the necessary 
checks and balances, and so set up single legislative bodies with 
absolute powers. 

If, when they adopted the representative form of govern- 
ment, they had imbibed the American constitutional idea, with a 
court of last resort as a check, they would have had no desire or 
occasion to go back to the so-called government by the people 
direct. 

But as their legislatures were virtually omnipotent, the peo- 
ple being at all times jealous of the men whom they elected, be- 
lieving them to be out of sympathy with the majority of the peo- 
ple, there was constant irritation and discontent (Lowell, p. 247), 
and the demand for direct legislation began almost as soon as the 
representative form was established. 

Because of the geographical situation, to which attention has 
been directed, Switzerland being a borderland of most other na- 
tionalties of Europe, she had many troubles growing out of racial 
difficulties. 
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The contentious parties were quick to see in Rosseau's doc- 
trine of direct legislation, or of popular sovereignity, a chance 
for personal gain and advantage, the greatest vice that may 
creep into legislation. Each faction, religious or political (re- 
ligious being the worse), saw an opportunity by means of the 
initiative and referendum whereby they could enact a law in 
spite of the Legislature. 

The initiative, therefore, was born in sin ; it was the product 
of selfishness, simply a scheme employed for party advantage. 

LESSON TO BE DRAWN FROM THE EXPERIENCE OF THE SWISS. 

The lesson to be drawn from the brief reference to the origin 
of the initiative and referendum in Switzerland is striking. 
Switzerland was not composed of a people of one race as was 
America; they did not have the advantage of the experience 
which our forefathers had under the English government; they 
did not have that full appreciation or conception of the single 
word — the object of jurisprudence — "liberty" — a word dear and 
venerable to us. 

Americans, because of the experience of their English ances- 
tors, have a much broader conception of liberty, and it certainly 
must be conceded knew much better than all other countries how 
to safeguard it. 

Liberty is secured by impartial, not by partial or selfish legis- 
lation. 

The idea of liberty with the Swiss seemed to be a desire to 
adopt their own selfish views and follow selfish inclinations. 

If one class desires legislation in their own interest, they 
want the privilege of initiating and securing its enactment, with- 
out regard to its propriety or effect upon the rights of others. 

The American idea is that the Legislature must hear the 
selfish claims of contending factions or classes, weigh them in 
the legislative balance, in a quasi judicial manner, and if the gen- 
eral welfare demands legislation, enact it. 

The comparison of the conditions of Switzerland at the time 
of its adoption of the initiative and referendum, and now, with 
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the conditions in America, when the governments of our own 
states and nation were established, as well as at the present time, 
makes it plain that there is no just reason or foundation for our 
adopting a form or method of law making now being used by a 
republic of such insignificant size as Switzerland. 

HAS IT BEEN A SUCCESS IN SWITZERLAND? 

Now, lastly, with reference to the initiative and referendum 
in Switzerland: Has it been entirely satisfactory and successful? 

According to views expressed by theorists from a distance, 
and without practical knowledge, it has accomplished wonders. 

Professor Parsons, of the Boston Law School, claims that it 
has destroyed class rule, put down political turmoil, rioting, civil 
war, monopoly, aristocracy and oppression. 

But according to the closest students of the system, by prac- 
tical men in Switzerland, it has not been a success. 

Among some of the reforms by the Swiss, claimed by the ad- 
vocates of the initiative are the following: 

i. The manufacture of distilled liquors as a national 
monopoly by the government. (That would not suit in Ohio; it 
would put too many people out of a job, both those for and 
against.) 

2. Local option as to capital punishment by states. (That 
is a new kind of local option for us.) 

3. Forbidding compulsory vaccination. 

4. The national ownership for railways, telegraphs, etc. 

5. A greatly improved factory law, etc. 

If these are the only reforms that can be claimed for the 
beneficent initiative, I am afraid that the great bulk of the people 
in America would not care to import such doctrines. We cer- 
tainly are not desirous of having the states go into the liquor 
business. And governmental ownership of the few miles of rail- 
road in Switzerland is a wholly different proposition from gov- 
ernmental ownership of railroads in the United States, with its 
millions of miles of railroads. 



ADDRESS — HON. E. B. KINKEAD. 157 

But these alleged reforms, if they be thorough reforms, can 
not necessarily be charged to the method of making laws, for 
they could just as well have been enacted under a republican 
form of government. 

The facts are that this plan of enactment has not been a 
success. A very competent and economic writer connected with 
Harvard University, who made a careful study of the practical 
operation of this mode with the Swiss, states that the most 
vicious kinds of measures are constantly being proposed, while, 
on the other hand, measures in accord with the most advanced 
thought of the Legislature have been voted down by the people. 

The opinion entitled to the greatest weight, is that of a Swiss 
statesman and economic writer, and an ex-president of the Swiss 
Republic, Numa Droz. 

He has been on the ground and has had practical experience. 
He states that it furnishes a basis for demagogism, and encour- 
ages hotheads and agitators whose business it seems to be to sow 
discontent. That "it is now generally agreed that the popular 
initiative might at any time place the country in a very con- 
siderable danger. From the moment that the representatives of 
the people have no more to say in the matter than irresponsible 
committee drawing up articles in a bar-parlor, it is clear that the 
limits of democracy have been passed and that the reign of dem- 
agogy has begun. The way is opened. A democracy ought to 
rest on a solid basis. It is now put in peril every movement." 

Another Swiss writer, Simon Deploige, is of the opinion 
that: 

"Direct legislation is incompatible with the representative 
system. That it is a little ridiculous to talk of legislation by 
the people when more than half the citizens refuse to exercise 
their rights." 

It certainly has not been a success in Switzerland, and this 
is evidenced by the fact that it is not universally adopted in all 
of the cantons of that republic. 
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TO WHAT EXTENT HAS THE INITIATIVE AND REFERENDUM BEEN 
ADOPTED IN THE UNITED STATES? 

The advocates of this radical plan are steadily pushing for- 
ward, until it has been adopted in a few states in this country. 

It has not been adopted as a party measure, excepting in the 
platforms of the Populist party, that rose, flourished and fell 
several years ago, leaving some remnants scattered here and 
there and the Democratic party of Ohio made it a part of their 
platform. 

The National Socialistic Labor party in 1889 demanded the 
right to propose and vote upon laws. 

The People's party in National Convention in 1892 declared 
in favor of the initiative and referendum, and carried Colorado, 
Idaho, Kansas and Nevada. 

The initiative and referendum principle was adopted in 
South Dakota in 1898, in Oregon in 1902 and in Montana in 
1906, by constitutional amendments. 

In 1900 the people of Utah adopted a constitutional amend- 
ment embodying the principle of direct legislation, but the Legis- 
lature failed to pass an enabling act. The new Constitution of 
Oklahoma contains a section providing for this plan. 

The vote for the adoption of direct legislation in Oregon 
was ten to one in favor of the plan. 

During the four years which this plan has been in operation 
in that state, the people have used the initiative twelve times and 
the referendum once. 

The people favored a local option liquor bill by a small 
plurality, and a direct primary bill by a large majority. 

They passed amendments applying the initiative and refer- 
endum to acts of the Legislature affecting constitutional conven- 
tions and amendments, giving cities and town exclusive power 
to enact and amend their charters, applying the initiative and 
referendum to veto an act of Legislature; an amendment was 
adopted affecting compensation of the state printer ; an anti-pass 
bill was passed, bills for license on gross earnings of sleeping, 
refrigerator car and oil companies, and on gross earnings of ex- 
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press, telegraph and telephone companies, the votes on the latter 
two being overwhelmingly against the corporations. 

On the other hand, two radical measures, a woman suffrage 
act, and state ownership of a toll road, were voted down by a 
comfortable plurality. 

This is the effect of direct legislation in the pioneer state 
operating under this plan. 

It is claimed that it has prevented bribery and bad legisla- 
tion, this being the stock argument. 

A few weeks after an Oregon statesman had publicly de- 
clared that the first effect of the referendum in Oregon was the 
comparative absence of corruption and partisanship, the greatest 
political scandal in the history of the state was developed, a repre- 
sentative and a United States senator being indicted for fraud. 

The good things which they claim that direct legislation gave 
to Oregon has been accomplished in Ohio in the good old fash- 
ioned republican way. 

The people should be admonished to keep their eyes on the 
referendum leagues, who are active and persistent in disseminat- 
ing their doctrines. 

WHAT THEY ARE DOING IN OHIO. 

I call attention to what they have done and are doing in 
Ohio. 

In 1904 a strong effort was made to have the Legislature 
provide for submission of the plan to the people. 

At the last session of the Legislature in 1906, the league suc- 
ceeded in having the necessary resolutions passed by the Senate, 
and it was favorably considered by the House Judiciary Com- 
mittee, and they propose to push it vigorously at the next legisla- 
tive session. 

The league is now procuring pledges from members of the 
Legislature, and many promises have already been secured. 
They state in their literature that "a small margin is already 
pledged in its favor, but it is desired to make it nearly or alto- 
gether unanimous." I have learned from one of the leaders in 



160 OHIO STATE BAR ASSOCIATION. 

the movement that they have enough votes pledged to pass the 
resolution. 

They passed a resolution proposing a constitutional amend- 
ment making the following revolutionary changes: 

i. The people reserve the right to propose laws, to be en- 
acted by the General Assembly ; and if the same are not enacted 
by the General Assembly, they must, nevertheless, be submitted 
to vote of the people. 

2. The people reserve the right to require that any law, or 
part of a law, shall be submitted to the vote of the people. 

3. If the General Assembly fail to pass a law petitioned for, 
the secretary of state shall cause the same to be voted on at the 
next general election. 

4. No act, except those necessary for the immediate preser- 
vation of public peace, health or safety, shall go into force within 
ninety days after its passage, so as to give the people chance to 
file petitions to vote on the same. 

5. Five per cent, of the electors must sign petitions. 

6. No measure adopted by vote of the electors shall be sub- 
ject to veto. 

IS THE INITIATIVE AND REFERENDUM SUITABLE FOR OUR FORM OF 
GOVERNMENT, OR CONSISTENT WITH OUR POLITICAL SYSTEM ? 

The framers of our Constitution believed that the form of 
government adopted was the best "to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the com- 
mon defense, promote the general welfare, and secure the bless- 
ings of liberty to ourselves and our posterity." 

Our state constitutional government, safeguarding all rights, 
with its checks against bad or improper legislation, has been the 
pride of the American nation, and has commanded the respect 
and admiration of the world. 

Our state and federal constitutions rest upon the theory that 
the sovereign power is in the body of the people, who are to be 
governed under the constitutions. 
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The initiative and referendum is claimed by its advocates as 
part of the natural rights of the people. But when the people 
have entered into a social compact, they in reality have only such 
rights as the laws governing this compact give them, which are 
to be classed as relative or legal rights. 

When the people entered into the social compact, they 
yielded most everything except the right to vote upon amend- 
ments to their constitutions. 

A republican form of government was adopted. Will not 
that form or plan be destroyed by such an amendment as is pro- 
posed by the Ohio Senate resolution ? With a constitutional re- 
publican government, can we without serious conflict, have a 
reservation of an absolute unequivocal form or government pro- 
viding for direct legislation? 

It is conceded by the most competent students of the science 
of government, who have had occasion to consider this new 
theory, that the exercise of legislative power by the people is in- 
consistent with the general theory of a republican form of gov- 
ernment. We have been in the habit of selecting trustworthy 
representatives and trusting them ; we pass judgment on men and 
general lines of policy. 

Justice McClain, of Iowa, suggests "that such a radical 
change in our theory of government is of doubtful expediency, 
and should be considered in all its bearings and with a view to all 
possible consequences before it shall be accepted. ,, (McClain 
Const. Law, n.) 

But there are those who argue that our constitutions con- 
tained elaborate provisions for limiting the power of the major- 
ity; that over and over again our government has been saved 
from complete breakdown only by an absolute diregard of the 
Constitution. It is even claimed that checks were so skillfully 
contrived as to hamper and retard the progress of the popular 
movement; that may of the fundamental ideas of our form of 
government are at variance with what has come to be regarded 
as essential in any well organized democracy. 
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It is further said that "an industrial and social revolution 
has brought a new type of society into existence and change our 
point of view with reference to nearly every important economic 
and political question." That: "Our constitutional and legal 
system, however, has stubbornly resisted the influence of this 
newer thought, although enough has been conceded to the be- 
lievers in majority rule from time to time to keep the system of 
checks from breaking down." (Smith Spirit of Am. Gov., 
P. 332.) 

The Senate, our reformers say, has "fulfilled in larger meas- 
ure than any other branch of the government the expectation of 
the founders. It was intended to be representative of conserva- 
tism and wealth and a solid and enduring bulwark against de- 
mocracy." (Smith, 337.) 

The "majority rule" seems to be the bone of contention. 
Such a prominent educator as President Hadley of Yale, holds 
that: 

"Absolute majority rule, so far as it is really carried into 
effect, means tyrannical power." That: 'A statute passed by a 
majority and in the face of a reluctant minority, does not rep- 
resent the will of the people. It is legislation," he says, "in 
favor of one class, which happens at the moment, through causes 
which may be good or bad, to control a greater number of votes 
at the polls, and against another class which can control a less 
number." (Hadley, Education, etc., p. 23.) 

Majority rule, on the contrary, is the only human device that 
can be formulated for ascertaining and announcing public senti- 
ment. And a careful analysis of legislation will fail to disclose 
examples of tyranical power which work prejudice to the rights 
of citizens, political or private. 

Then it is said, again, that: 

"If the will of the majority is to prevail, the court must be 
deprived of the power which they now have to declare laws null 
and void. Popular government cannot," they say, "really exist 
so long as judges who are politically irresponsible have power 
to override the will of the majority. * * * In any demo- 
cratic community the final interpreter of the Constitution must be 
the majority. With the evolution of complete popular govern- 
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ment, then, the judicial veto must disappear, or the court must 
become a democratic body." (Smith Spirit of American Govern- 
ment, 356.) 

This is the kind of argument that comes from the intellectual 
shop of the reformers and theoretical men. 

Then it is claimed that the people do not get what they want ; 
that they do not secure proper legislation. 

On the contrary, the complaint is that the Legislature enacts 
too many laws. 

But it is not laws that we want so much as it is their en- 
forcement. 

Permit me to read to you the argument made by the Ohio 
Referendum League in its literature sent out to secure converts. 

"The friends of this movement, for securing a 'peoples gov- 
ernment' must not consider that there is nothing more to be done 
but to let matters take their own course. It is certain that 
machine politicians and some great corporate interests oppose this 
resolution for obvious reasons, and will do their utmost to prevent 
the submission of this amendment to the people. It is equally 
certain that when it is so submitted, the same interests will strive 
to defeat it at the polls. It is estimated that nearly fifty per cent 
of the electors of Ohio have endorsed the submission of this ques- 
tion. The fact that in spite of this, there are legislators who will 
vote against so submitting it, furnishes direct proof of the gradual 
assumption and the urgent need of the proposed constitutional 
amendment." 

If we were to analyze this statement, we would find that it 
is composed of eight ounces of passion and eight ounces of pre- 
judice, the strongest forces in favor of the proposition. 

The "great corporations" which they speak of have the same 
right to live and think as others (and no one will charge me with 
being a corporation man). That every person (and that in- 
cludes corporations) stands equal before the law, is not a theory, 
but a practical axiom of the law. 

We have already passed about all the laws in Ohio that the 
ingenuity of man can create for the regulation, or the punish- 
ment, of the misdeeds of these alleged sinful creatures. 
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We hang or electrocute men for murder, imprison bank 
wreckers and other criminals; but murder is still committed, 
banks are still wrecked occasionally, and there are always plenty 
of criminals. 

We have told the railroads that they could not discriminate, 
that they cannot run parallel lines, and they are now brought 
within control of railroad commissioners, and the Interstate Com- 
merce Commission ; more laws will not help us so far as they are 
concerned. 

The Supreme Court of Ohio said in 1892 that the Standard 
Oil Company could not belong to a trust, and in 1898, the same 
court concluded that they were trying to get out of the trust, and 
the Legislature passed rigid anti-trust laws; and our attorney- 
general, prosecuting attorneys and courts have been endeavoring 
to enforce them ; but it seems like every new attorney-general has 
something to do along this line; at least, he does something at it. 

But the wicked people will not quit; they keep on, and do 
things some other way. 

The moralist says that it isn't the law that makes people 
good, but that it is the conscience. They say that conduct brought 
about by the moral quickening of the conscience is of a much 
higher order than secured by the penalty of the law. 

And indeed some of these moral creatures seem to feel badly 
about the penalty of the law. 

Then there is that other type of men who are not satisfied 
with the number of laws we now have, but want more and more, 
and they now wish the initiative and referendum, so that they 
can get them for the asking. 

Indeed, it is very difficult to please everybody, so the poor 
law and the government have to suffer for the inconvenience of 
so many discontented people. 

When the Standard Oil Company was deprived of the en- 
joyment of their trust agreement, it abandoned the condemned 
form or organization, but its property was there and the owners 
were still alive. But we could not confiscate the property, nor 
kill the owners. 
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Then we had the wholesale grocers' trust some time ago, said 
to have been owned and controlled by certain trust interests. 

A certain independent wholesale grocery house didn't like 
the trust, and it complained to the attorney-general, who brought 
suit; the Supreme Court condemned it and wound it up. 

But we still have a wholesale grocers' trust; but the tables 
are turned; it is now said that the trust interests which owned 
the original grocers' trust, which was wound up by order of the 
Supreme Court, have now bought the controlling interests in the 
aforesaid independent wholesale grocery house, which was the 
complainant against the original trust. 

I suppose that there is now no grocery trust, so long as the 
independent grocer is one of the cestui que tru stents. 

The old fellow will run around the bush in spite of anything 
we can do, and I do not believe that the referendum agitators 
can devise any scheme of state legislation that will be more ef- 
fective. I would, therefore, advise that if they want real re- 
form, that they had better turn their attention to reforming sin- 
ners. Laws are made not to reform, but merely to punish the 
wicked. 

The methods adopted by this Referendum League to capture 
member of the Legislature bears me out in the argument made 
that this plan of law making stirs up the passions and prejudices 
of men. 

One of the strong members of the Legislature, a lawyer, 
would not consent to the submission of the amendment to the vote 
of the people. He came from a large city in the state, where the 
labor organization was particularly strong; the members of this 
body had been schooled under the late Sam Jones. 

Representatives of the Referendum League appealed to the 
labor organization to wait upon this member of the Legislature ; 
they did, and the member succumbed and promised to vote for 
the measure. 

Another member came from a county where the grangers 
wielded the dominant influence; he stood obstinate against the 
measure, but the referendum advocates appealed to the "plow- 
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joggers" to exert their commanding influence, which they did, 
resulting in the member joining the ranks of the iconoclasts. 

The labor organizations and grangers are unanimously in 
favor of this new idea, and their combined influence is sufficient 
to carry anything they may desire. 

I cannot but believe that the sober thought of James Madison 
that there are time in public affairs, when the people, stimulated 
by some irregular passion, or some illicit advantage, call for meas- 
ures which they may afterwards have occasion to regret. 

I want to make what seems to me a most potent suggestion 
touching this movement. 

When a question such as this is agitated, whether the people 
themselves shall govern, or whether their agents or representa- 
tives shall be the rulers, the jealous and selfish spirit will prompt- 
ly assert itself and control the actions of men, and if they are 
afforded the opportunity, as they would be by this constitutional 
amendment, the verdict is a foregone conclusion. It will be 
"We are the people, the inherent right is in us ; we will run this 
government," without regard to whether this is the best plan, or 
whether there is any necessity or justification for it or not. 

It is just as the Swiss statesman says : If you put the entire 
power in the people, without checks^ the government is in peril 
at every moment. 

EFFECT OF THE PROPOSED AMENDMENT TO THE CONSTITUTION OF 

OHIO BY THE TERMS OF THE SENATE JOINT RESOLUTION 

ON CONSTITUTIONALITY OF LAWS. 

Will the adoption of the initiative and referendum abolish 
the distinction between constitutional and unconstitutional laws? 

It has had this effect in Switzerland. Lowell in his work on 
"Governments and Parties in Continental Europe," assumes that 
it does, stating that : 

"With the destruction of this keystone of our government 
the checks and balances of our system would crumble, and the 
spirit of our institutions would be radically changed." (Lowell, 
P. 297.) 



ADDRESS — HON. E. B. KINKEAD. 167 

Those who were instrumental in having the Ohio Senate 
Joint Resolution proposing an amendment to the Constitution 
passed, claim that their bill is so framed as not to disturb the 
power of the courts to declare laws unconstitutional. 

This is true as to laws passed by the Legislature on its initia- 
tive ; and after the time has expired within which the referendum 
could be used, the people have no further power to dictate in the 
matter. 

But what is the effect of the reservation of the power by the 
people of the right to propose laws, and to vote on them, whether 
the Legislature passes them or not, and the abolishment of the 
right of the governor to veto measures adopted or approved by 
vote of the people? 

The reservation of the right to propose and pass laws not 
subject to veto is the reservation of a power which no other 
authority than that of the people themselves can control. 

The courts can determine the validity of such laws only as 
have been passed by the delegated authority — the Legislature; 
the courts belong to the judicial department created by the su- 
preme will of the people. They are, therefore, the agents of the 
people to do those things which they are authorized to do by the 
terms of the supreme law made by the people. It is the province 
and duty of the judicial department to say what the law is, and, 
while the courts may say whether a law passed by their fellow- 
servant or agent, the Legislature, does or does not conflict with 
the Constitution and is, therefore, valid or invalid, yet is does not 
follow that the courts have power to declare invalid a law passed 
direct by the people under the reserved power to propose and en- 
act laws, on the ground that it conflicts with some provision of 
the Constitution. If the courts would assume that function, they 
would exercise power as high as their masters — the people — have. 

I maintain, therefore, that the initiative and referendum 
combined puts an end to constitutional law under the limitations 
already stated. 

What then, would be the effect of a law initiated and passed 
by direct vote of the people, which would override or conflict with 
some provision of the Constitution ? 
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It would present precisely the same question as would arise 
where the Legislature passes two laws on the same subject mat- 
ter, the later one overriding or conflicting with the previous law. 

A specific illustration of this point is to be found in the pro- 
visions of the constitutional amendment proposed by the joint 
resolution which passed the Senate at the last session of the Ohio 
Legislature. 

The following provision is found in the proposed amend- 
ment: 

"Laws shall be passed providing for the initiative and refer- 
endum, for municipalities, counties and other political divisions 
of the state in their local affairs." 

This is in direct conflict with Artcle XIII, Section 6 of the 
Constitution, which provides that: 

"The General Assembly shall provide for the organization 
of cities and incorporated villages by general laws." 

The history of the causes which led to the enactment of the 
present mode of municipal government in Ohio is familiar to us 
all. The Supreme Court condemned the old form of legislation 
for the government of cities according to their population, laws 
based upon such a classification not having a uniform operation 
throughout the state, being regarded as local and, therefore, un- 
constitutional. 

Should the proposed amendment be adopted by the people 
of Ohio, it would rescind the present constitutional provision re- 
quiring general laws to be enacted for the government of our 
cities ; it would destroy the effect of the decision of our Supreme 
Court which brought about uniformity of municipal regulation, 
and take us back to old ways and means under which we oper- 
ated so long to our great disadvantage. When it was possible 
for the Legislature to pass laws for the government of cities 
which had only a local operation, we remember very well that 
our municipal affairs were open to scramble by the agitators and 
discontents to be found in our political parties. It certainly is 
not the desire of the sober minded and conservative people of 
Ohio to retrace our steps by the enactment of such a proposed 
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amendment to the Constitution of Ohio which will place abso- 
lute power in the hands of the people without any checks or bal- 
ances such as we now have. 

The language of Chief Justice Marshall in Marbury v. Madi- 
son (i Cranch., 175), is just as potent now as it was a hundred 
and five years ago: 

"That the people have an original right to establish, for 
their future government, such principles as, in their opinion, shall 
most conduce to their own happiness is the basis on which the 
whole American fabric has been erected. The exercise of this 
original right is a very great exertion; nor can it, nor ought it, 
to be frequently repeated. The principles, therefore, so estab- 
lished are deemed fundamental. Aiid as the authority from which 
they proceed is supreme, and can seldom act, they are designed 
to be permanent. ,, 

DELEGATION OF POWER AND THE INITIATIVE AND REFERENDUM. 

The plan of delegating legislative power to the people re- 
ceived most careful consideration by the able men composing the 
Constitutional Convention of Ohio. In the consideration of the 
question whether a law shall take effect upon the approval of any 
other authority than the Legislature, Mr. Reemelin said: "The 
question presented is, shall we have a republican government or 
a pure unadulterated democracy ?" And however much he might 
be in favor of democracy, he did not want to arrive at it in this 
manner. 

He further stated that the object of the provision that the 
law-making power shall remain in the Legislature was so the 
citizen may know exactly where to look for it. 

Mr. Simeon Nash, one of the most distinguished members of 
the Constitutional Convention, with reference to this matter, said : 

"The law-making power must decide the fact of law or no 
law in the particular locality; and not the voters in the locality 
itself. If the inhabitants wish a law so extended, they can make 
that fact known to the law-making power. The Constitution by 
its bill of rights points out the manner of so making their wishes 
known, and that is by petition. When such wish is so made 
known, the law-making power must, in view of all the surround- 
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ing circumstances of the interests of the entire state, decide 
whether the public welfare requires or forbids the promulgation 
of such a law." 

The f ramers of the Constitution of Ohio referred to the prac- 
tice that had grown up of devolving the legislative power upon 
the people, which they admitted to be wrong. 

Judge Ranney, speaking in reference to the previous mode 
of delegating certain legislative matters to the people, said : 

"It grew out of the fact that one portion of the state wanted 
the enactment of laws which another portion of the state did not 
want, and the consequence was a diversity of laws in different 
counties and even in different townships ; and especially with ref- 
erence to the license law — a man was a criminal in Hamilton 
county who might walk abroad in Qermont an innocent man. 
There were at this time some three or four different laws regulat- 
ing this matter of temperance in different portions of the state. 
This whole thing * * * was all wrong. There should be but 
one law for the regulation of any single subject throughout the 
whole state; and then every man, having his rights in his own 
county or township, need not feel that he must change or lose 
his rights by passing from one county or township to another/' 

The Constitution provided that but two kinds of laws and 
no other should be submitted to the people for their vote, viz., 
changing county lines, removing county seats, and it provided 
that only laws relating to public schools shall be passed, to take 
effect upon the approval of any other authority than the General 
Assembly. 

In face of the condemnation by the framers of the Constitu- 
tion of the practice of delegating legislative power, and of the 
strict provision in the Constitution against it, as well as against 
the passage of any law to take effect upon the approval of any 
other authority than that of the General Assembly, the Legisla- 
ture has been constantly passing "ready-made or hand-me-down" 
laws on various subjects. 

Some of these laws on some subjects have been held consti- 
tutional, and some of them on other subjects have been held un- 
constitutional. 



ADDRESS — HON. E. B. KINKEAD. 171 

Notwithstanding Judge Ranney, as a member of the Con- 
stitutional Convention, said it was all wrong to have some three 
or four different laws regulating this matter of temperance in 
different portions of the state, he was responsible for the inven- 
tion of a rule of statutory construction which made it possible 
for our courts to sanction legislation condemned by Judge Ran- 
ney and his associates, and by the letter of the Constitution. 

He stated in the ist Ohio State, 77, that in determining 
whether there is a delegation of legislative power, the true dis- 
tinction is between the delegation of the power to make the law, 
and conferring an authority or discretion as to its execution. 

When a temperance law is enacted to take effect and be in 
force from and after its passage, it satisfies the requirements of 
the Constitution, and is a finished product, notwithstanding it pro- 
vides that within thirty days after a vote is taken in a township 
or ward it shall be unlawful for anyone to sell or give away in- 
toxicating liquors to be used as a beverage in that township. 

And, as Mr. Reemelin, member of the Constitutional Con- 
vention, said, to see what the law is we must go, not to the stat- 
utes, but to the archives where the votes are kept to see whether 
it is unlawful to sell liquor. 

And then, again, and lastly, in the history of temperance 
legislation in our state we find a law that when a judge or a 
mayor finds that a petition is signed by a majority of the voters 
of any particular district, it shall, within thirty days after such 
judge or such mayor makes such finding, be unlawful within such 
district for anyone to sell or give away intoxicating liquors to be 
used as a beverage. 

This law was to take effect and be in force from and after 
its passage, but if a resident of such district should want to know 
whether such law had taken effect and was in force so as to pre- 
vent him from giving to his friends beer to be drank as a bev- 
erage in his own house, he could not tell by looking at the statute, 
but must go to the records of the judge or mayor or of the mu- 
nicipality. 
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We do not need the proposed constitutional amendment in 
order to secure the initiative and referendum, for we already have 
it, and it is not confined to the liquor question. 

I admit that we do not have it now so that we can put into 
effect a salary law. Up in the county of a pure democracy — 
Holmes — they had a law passed by the legislature which pro- 
vided what the salaries of county officials were to be in that 
county after a majority of the electors voted in favor of a sal- 
ary law. 

The Supreme Court said that that law was a delegation of 
legislative power and therefore unconstitutional. But counsel in 
support of the law said, how about Gordon v. State, 46 Ohio 
State? 

The court said that didn't matter. 

I have never read in the history of Ohio of but one sacrifice 
on the judicial altar. Judge Swan said on the morning of the 
day of his announcement of the decision in the famous Bushnell 
case that he was going to announce an opinion that would mean 
his political retirement. And he did. He adhered to the re- 
quirements of the Constitution, saying: 

"As a citizen, I would not deliberately violate the Constitu- 
tion or the law by interference with fugitives from service. But 
if a weary, frightened slave should appeal to me to protect him 
from his pursuers it is possible I might momentarily forget my 
allegiance to the law and Constitution and give him a covert from 
those who were upon his track." 

May I repeat : Why the necessity of the constitutional amend- 
ment, when the people by their vote or petition approved by judge 
or mayor can give life to a law, when it has none, notwithstand- 
ing the fact that the Legislature has passed it and said it shall be 
in force from and after its passage ? 

A consideration of the initiative and referendum leads us to 
view this matter of delegation of power from a broader and more 
comprehensive standpoint. 
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THE PROPOSED AMENDMENT TO THE CONSTITUTION, RESERVING 
THE RIGHT IN THE PEOPLE TO LEGISLATE FOR THEM- 
SELVES WITHOUT LEGISLATIVE AID, CONFLICTS 
WITH THE CONSTITUTION OF THE 
UNITED STATES. 

A serious constitutional question is presented by the amend- 
ment of out fundamental law proposed by the Ohio Senate Joint 
Resolution. 

It confers absolute legislative power upon the people, with- 
out limitation or restriction. 

It is possible that the people by direct legislation can eventu- 
ally have pure democracy. 

Judge McClain says : 

"Indeed, it is still open to discussion, notwithstanding the 
attempts to introduce the initiative and referendum, whether the 
exercise of the powers of government by the people through the 
electorate body is not in violation of the provision of the Federal 
Constitution (Article IV, Section 4), that each state shall have a 
republican form of government, for it may well be contended that 
a republican form of government contemplates one by representa- 
tive officers and bodies, and the distribution of the powers of gov- 
ernment among distinct and independent departments." 

Chief Justice Waite, in Minor v. Happersett, 21 Wall, 175, 

said: 

"It is true that the United States guarantees to every state a 
republican form of government. * * * All these several pro- 
visions of the Constitution must be construed in connection with 
the other parts of the instrument, and in the light of the sur- 
rounding circumstances. 

"The guaranty is of a republican form of government. No 
particular government is designated as republican, neither is the 
exact form to be guaranteed, in any manner especially designated. 
Here, as in other parts of the instrument, we are compelled to re- 
sort elsewhere to ascertain what was intended. 

"The guaranty necessarily implies a duty cm the part of the 
states themselves to provide such a government. All the states 
had governments when the Constitution was adopted. In all the 
people participated to some extent, through their representatives 
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elected in the manner especially provided. These governments 
the Constitution did not change. They were accepted precisely as 
they were, and it is therefore to be assumed that they were such 
as it was the duty of the states to provide. Thus we have unmis- 
takable evidence of what was republican in form within the mean- 
ing of that term as employed in the Constitution." 

The initiative and referendum may work such a change in 
the form of government as to make it possible for the people to 
deprive the legislative department of its power and usefulness as 
a governmental agency. 

A fundamental law which tends to destroy such an impor- 
tant branch of a republican form of government, though it may 
not be frequently used for such purpose, it may nevertheless be 
considered as violative of the spirit and intent of Article IV, Sec- 
tion 4, of the Federal Constitution. 

As Chief Justice Waite said, the Constitution contemplated 
a republican form of government, such a form as those of the 
states forming the federation or union then had. The Constitu- 
tion of all these states provided for a representative government 
consisting of the three departments — the legislative, the judicial 
and the executive. 

The most essential department of a republican state govern- 
ment is the legislative branch, and it should not be unwieldy or 
cumbersome. 

It is universally conceded by nearly all who have discussed 
the initiative that it lessens the responsibility and weakens the 
character of the legislators; they are not governed by the same 
incentives when they know that their acts are subject to the sanc- 
tion of the people. 

When you weaken and destroy a department of a republican 
form of government, essential to its existence, you are violating 
the spirit and intent of the Federal Constitution, which is a com- 
pact binding upon all the states which are parties to it. 

I think it will be readily conceded that, if the people by 
direct legislation should pass a law clearly in conflict with some 
provision of the United States Constitution — a law, for example, 
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providing for slavery, or one impairing the obligation of contract 
or infringing the right of trial by jury — it would be regarded as 
invalid, although enacted by the sovereign power of the people, 
and that the courts would be bound to declare the same invalid. 

The people of the states, in forming the federal social com- 
pact, have contracted away their sovereignty to the federal or 
central government to the extent of the provisions of the Federal 
Constitution ; that being so, they cannot regain this sovereign will 
touching the subjects of this compact or contract by direct legis- 
lation without some sort of a revocation or modification in the 
manner provided by the Constitution. 

If a law passed by direct legislation by the people in conflict 
or in violation of the Federal Constitution is to be regarded as 
unconstitutional, it is equally true that a constitutional amend- 
ment adopted by the people of a state contrary to the spirit and 
letter of the Federal Constitution must likewise be deemed in- 
valid, and that it is within the power of the courts so to declare. 

I maintain that the amendment proposed in Ohio is invalid. 

Since writing the above I learn the Supreme Court of Ore- 
gon in 1903, in Kadderly v. Portland, 144 Oregon, 118, 144, has 
held the constitutional amendment providing for the initiative 
and referendum in that state to be valid and not in contravention 
of the Federal Constitution guaranteeing to each state a repub- 
lican form of government. 

The court held that this new plan of legislation does not 
destroy the republican form of government or substitute another 
in its place. The representative character of the government 
still remains, they contend. Thie people simply have reserved a 
large part of the legislative power. The court says further that 
the government is still divided into the legislative, executive and 
judicial departments, the duties of which are discharged by the 
representatives selected by the people. 

"The legislative and executive departments are not destroyed 
nor are their powers or authority materially curtailed. Laws pro- 
posed and enacted by the people under the initiative clause of the 
amendment are subject to the same constitutional limitations as 
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other statutes and may be amended or repealed by the Legislature 
at will." 

There are no limitations contained in the Oregon amend- 
ment itself, nor in that proposed in Ohio, and there is no power 
left in the Legislature to amend or repeal an act passed by the 
people direct, in specific terms. 

As long as the Legislature has power to amend or repeal any 
or all laws passed by the people direct, the power to legislate still 
remains supreme in the legislative department. But if this power 
is not reserved, then the supreme power of legislation is in the 
people. 

There are, as I have stated, no limitations under the pro- 
posed Ohio amendment which subjects laws passed by the people 
to the same constitutional restrictions as other laws. 

A careful reading of the Oregon amendment does not justify 
the statement made by the Supreme Court of that state to the 
effect that "statutes proposed and enaced by the people are sub- 
ject to the same constitutional limitations as legislative statutes, 
and after their adoption they exist at the will of the Legislature 
just as do other laws." 

The Oregon amendment and the Ohio amendment are pre- 
cisely the same in the main, excepting that the Ohio provision 
contains unmistakable evidence of a purpose to override existing 
constitutional provisions and their judicial interpretations relative 
to municipal governments of which I have spoken. 

The Supreme Court of Oregon cannot assume that laws 
passed by the people are subject to the same constitutional limita- 
tions as legislative statutes, unless the constitutional amendment 
says so. 

Nor can the court assume to determine that a law enacted 
by the people in conflict with an existing constitutional provision 
is invalid, unless the people acting under their reserved power 
say so by law and authorize the court to do so. 

I maintain that it would be ridiculous to do so, because the 
people under their reserved power to legislate may by law do any- 
thing they may please to do, without regard to previous consti- 
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tutional provision. And, as I have stated, the Ohio amendment 
purposes to do that very thing relative to municipal affairs. 

The Supreme Court of Oregon may have had in mind the 
example set by Chief Justice Marshall in Marbury v. Madison, 
but the cases are not parallel. 

And the determination is strong in some quarters to get rid 
of this judicial nullification of laws, which is one of the purposes 
and results of the initiative and referendum amendments. 

Since writing this paper I have read the opinion of Hon. T. 
A. Sherwood, ex- Justice of the Supreme Court of Missouri, in 
56 Cent. Law Journal, 247, in which he holds that the initiative 
and referendum amendment is invalid. 

He says : "A legislative body so shorn of its customary and 
constitutional functions cannot be longer regarded as the repre- 
sentatives of the people. The legislative body cannot be halved, 
quartered nor in any way subdivided. A representative democ- 
racy cannot be crossed with an absolute democracy, and still the 
hybrid resultant from such copulative conjunction prove to be and 
constitute 'a government republican in form.' " 

Such a learned member of the constitutional convention as 
Judge Simeon Nash was of the opinion that even a delegation of 
limited powers of legislation to vote of the people was contrary 
to our form of government, the rule against it being, "A doctrine 
growing directly out of the very nature of our form of govern- 
ment," and that was his reason for declaring against it, in the 
Constitution itself. 

Mr. Reemelin, another member of the Ohio Constitutional 
Convention and an able lawyer, speaking against a mere delega- 
tion of some power of legislation to vote of the people, said, 
"That the exercise of the sovereign right of the people in coun- 
ties, or townships, to legislate through the ballot box, is incon- 
sistent with the structure of our government." 

A reference to the discussion of Section 4, Article IV, of the 
Federal Constitution in the debates will throw some light on its 
purpose and meaning. 

The original states, with already existing governments, were 
entering into a compact to form a central government. The states 
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were giving something up to the federal government, and they 
wanted to be secured other things in return. They did not desire 
to disturb their fundamental laws, although it was necessary that 
the forms of the government of the Union and that of the states 
should harmonize. 

The first suggestion or draft of Article IV, Section 4, was 
that the United States should guaranty to each state its Constitu- 
tion and existing laws. 

Some member of the convention objected to that phrase- 
ology because, as he stated, they had some laws in his state that 
were not good ones. 

James Wilson, of Pennsylvania, finally suggested that the 
article should be worded as it now is. 

It was the purpose to guaranty merely the form which each 
state then had, the form which the central government adopted. 

There were jealousies and some distrust then, as there is 
now. Some members of the convention were jealous of the 
learned men who took the lead in the work of making the Con- 
stitution, and there was a disposition not to trust the representa- 
tives of the people. 

I wish I could reproduce the words of wisdom and of con- 
fidence expressed by a member who stated that he was nothing 
but a plow jogger, but that he was not jealous of the learned men 
referred to and that he was willing to go back and follow his 
plow and trust the government in the hands of their representa- 
tives. 

But the plow followers of today are of a different opinion 
and are desirous of withdrawing their consent to the Constitu- 
tion. 

For more than a century a republican government has meant 
a political community in which the sovereign power is lodged in 
the whole body of the people and exercised through representa- 
tives or agents directly or indirectly elected by them for that pur- 
pose. Ours is a constitutional democracy, in c0nfr0-distinction 
to an absolute democracy. 
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If the people amend their Constitution by reserving an un- 
limited and unrestricted power of legislation, as is done in the 
Ohio Senate Resolution, they may completely undermine and 
materially destroy two departments of our republican form of 
government — the legislative and the judicial. 

The people by any mere law may destroy any provision of 
our State Constitution, so long as it does not conflict with the 
Federal Constitution, and our courts are powerless to prevent it. 

And this is precisely in accord with the demands that our 
courts be deprived of their power to declare laws unconstitu- 
tional. This demand comes not alone from labor organizations, 
but from teachers of political science and influential men. 

THE REMEDIES FOR TWENTIETH CENTURY EVILS IN INDUSTRIAL 
AND SOCIAL LIFE ARE TO BE AFFORDED BY THE NATIONAL 
GOVERNMENT RATHER THAN BY DIRECT LEGISLA- 
TION BY THE PEOPLE OF THE STATES. 

We have been witnessing the last few years a national ten- 
dency toward centralization of powers previously exercised by 
and supposed to be wholly within state power, in the national 
government. 

Conservative men and those who look askant upon what ap- 
pears to them to be radical innovations have been apprehensive 
lest there be violence done our Constitution. 

Newspapers have suggested by caricature that a new con- 
stitution be presented to our President. 

Is it possible that the men who framed the Constitution could 
look in the future and picture the conditions of industrial and 
social life in the commerce among the several states? 

Was it possible for them to contemplate what power for good 
for the people of the original thirteen states there was in the few 
words contained in Article I, Section 8, giving Congress the 
power to regulate commerce among the several states of the 
Union? 

Senator Knox has said : 

"The constitutional power of regulation having been granted 
to the federal government in respect to a subject naturally liable 
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to 'development and change, it can be said its authors contem- 
plated a corresponding enlargement not, be it observed, in the 
power, but in its application of the expanding subject." 

The industrial, commercial and social life of the citizens of 
our states is of such nature in this stage of advanced civilization, 
with its wonderfully improved methods and facilities, that state 
lines are almost becoming obliterated and our state legislatures 
and courts are not able to fully cope with modern problems aris- 
ing between citizens of different states. There are duties which 
citizens of one state owe to the citizens of each and every other 
state, which are impossible of enforcement by state legislation, for 
the reason that they pertain to commerce between the states. 

The evils found in industrial life which have arisen in recent 
years have been the cause of the discontent leading to the ad- 
vocacy of direct legislation. 

It will be found that the combinations, misnamed trusts, 
which control the production and sale of nearly all the commodi- 
ties which we have occasion to use from the cradle to the grave 
can in each and every instance render state regulation futile by 
appeal to interstate commerce protection, so far as the states are 
concerned. 

The great bulk of important business of our country is now 
interstate in character, with which individual states are power- 
less to cope effectually. 

The most effective regulation of industrial evils, because of 
the expansive growth of our commerce, must come from uniform 
regulation by national intervention. 

When our national executive and Congress began to deal 
with some of the industrial evils from the interstate standpoint, 
the protests were numerous that there was no constitutional 
power to do so. 

And no class of persons objected more than lawyers, who, as 
a rule, are generally conservative and adverse to radical changes. 
It may be very seriously questioned whether this innovation 
would have been made if a conservative lawyer had been the oc- 
cupant of the presidential chair. 
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The constitutional power to regulate the sale and distribution 
of commodities, subjects of interstate commerce, has been in ex- 
istence from the beginning, to be used whenever the commercial 
intercourse expands beyond state lines and is carried on in such 
way that it becomes of national concern. 

The states acknowledge their weakness to cope with, modern 
conditions in interstate relations by repeated efforts to secure uni- 
formity of state legislation on important subjects. 

It can be absolutely secured only through national control, 
exercised under the Constitution or an amendment thereof. That 
is the national tendency, which future generations will unques- 
tionably work out as a more effectual remedy than by direct legis- 
lation in states. 

OBJECTIONS THAT MAY BE URGED AGAINST DIRECT LEGISLATION. 

Numerous objections have been urged against the proposed 
new plan of legislation on grounds of utility and political polity. 

It is a revolutionary scheme. 

"A despotism of democracy, with its ignorance, brutality and 
class hatred, as continually exhibited in industrial turmoils, is the 
worst kind of despotism." 

Democracy niay prove the opposite of liberty. 

If this were a political meeting, I would be inclined to sug- 
gest that this new plan is being proposed by the "Outs," who 
would like to hold the reins of our republican government. 

But as this is not a political meeting I will be content with 
stating merely that a more vicious scheme of legislation could 
not be devised, because it would array class against class, sect 
against sect, race against race, foment strife and discord, and 
give every man who has a firecracker or a dynamite bomb a 
chance to explode it. 

Those who demand the initiative and referendum are de- 
manding the power to use it, because they want to do what their 
own selfish wishes may dictate ; it is from those who are prompted 
by a feeling of hopelessness in obtaining what they may deem 
justice, and the weight put on the scale on their side is frequently 
a hundredweight of selfishness. 
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The notion of a Rockefeller, a Rogers or a Harriman of 
justice in industrial affairs is one thing, while that of the class 
opposing their methods is radically different. 

Labor organizations are bitter against those who oppose 
some of their unjust methods, while the negroes are on the war- 
path because the President discharged the colored regiment, and 
the southerners would go on the warpath if we would want all of 
the negroes in the south to vote. 

The liberal element don't want local option, while the paid 
servants of the Lord do. 

The common law favors the idea that a man should engage 
in some business, leaving it to him to make a fool of himself by 
working just as many hours as he wants to. 

But the American Federation of Labor demands a law pro- 
hibiting workmen from working more than eight hours a day, as 
well as to prohibit employers from requiring them to do so. 

But over in perfect little Switzerland such a labor law was 
recommended or passed by the Legislature, and the labor element, 
for selfish reasons, defeated it, because they wanted a chance to 
earn all they could. 

Organized labor is a unit for direct legislation in this coun- 
try, but if there is any organization on the face of the earth that 
is governed by the representative or the one man power it is this 
organization. 

The delegate, or the committees, do the thinking, and the 
rest, falling in like sheep, follow their leader over the fence. 

And a careful examination into the manner of government 
of labor organizations will show that their organization is repul>- 
lican in form rather than democratic. 

The great danger from this proposed method lies in the fact 
that the great majority of men of all classes are actuated by self- 
ish purposes and moved by passion and prejudice. 

Professor Parsons argues that the initiative will put the 
anarchist out of business. I think, on the contrary, that it would 
give him a greater opportunity to do business. 
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It is argued that congresses, legislatures and councils have 
grown steadily more corrupt. 

There are effective remedies for corruption on the part of 
our public servants. 

Have we not had in recent times striking examples of how 
loud the people can talk when their representative misrepresents 
them, or represents the other fellow, and how swift justice has 
been done the alleged derelictants ? 

The smallness of the votes usually cast, or that would be 
cast, is a reason urged against the referendum. This complaint is 
made in Switzerland, where about 43 per cent, of the voters cast 
their ballots as against 63 per cent, at general elections. It is 
said there that if a majority of the qualified voters, instead of a 
majority of the votes cast, were required for ratification, no law 
would ever have been ratified. 

It is unnecessary to go far away from home for evidence 
on the point, as we may find abundant testimony right here in 
Ohio. 

It may be that you will remember the difficulty we have had 
in securing the adoption of constitutional amendments. 

Back in 1891 we had been unable to secure the constitutional 
number of votes necessary to adopt a constitutional amendment, 
when finally the Longworth act was passed, authorizing the plac- 
ing of the proposed amendment on each of the party tickets, so 
as to secure more votes. 

It is an impossibility for the people as a whole in this busy 
twentieth century to really rule ; we may be ever so democratic in 
our ideas, yet we would find, as the Swiss have found, that the 
laws would be made only by that portion of the people specially 
interested, or who take a genuine interest in public affairs. 

Equally as impossible is it for the people to become suffi- 
ciently well acquainted with the measures proposed as to intelli- 
gently cast their vote. 

Have you not frequently heard the people talk earnestly 
about pending legislation, the railroad rate bill, for instance, con- 
tending vigorously one way or the other, when knowledge is de- 
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rived from hearsay evidence, usually from newspapers, or the 
opinions being based upon dislikes or likes of men who represent 
them. 

LAW AND LEGISLATION — IMPORTANCE OF THE WORK OF 
LEGISLATION. 

I will close with a brief reference to the American and 
English conception of legislation. 

Law and legislation are not synonomous. Jurisprudence 
does not necessarily comprehend legislation. Jurisprudence, ac- 
cording to analytical conception, is the science of positive law as 
it is, and not of positive law as it ought to be. Such a view 
marks it off from legislation. 

And while the moral philosophers will not admit that com- 
mon law and ethics are in the same class, or that they are at peace 
with each other, it is universally admitted that legislation is a 
branch of ethics. 

It is said that legislation is a nobler work than even juris- 
prudence; that it is the noblest work in which the intellectual 
powers can be engaged. It is employed in determining what is 
right or wrong and in enforcing what is useful and expedient. 

The controlling forces in both legislation and jurisprudence, 
which prescribe rules of conduct and define rights and duties, are 
the same. 

In course of time, in the field covered by jurisprudence and 
legislation, the two become so blended as to become inseparable. 

The two sciences have jointly played such a part in the for- 
mation of "Our Law" that they are entitled to take shelter under 
the same roof. 

In the selection of the persons who make laws, we should 
choose men so perfectly constituted in their mental and moral 
natures, so perfectly trained and disciplined, as to be capable 
at all times of perceiving the just and true rule of duty and right. 

Legislators, to fully perform their duty, must discover what 
the public wishes may be in respect to proposed legislation. It 
may be prompted by selfish interests of a class, but legislators 



ADDRESS — HON. E. B. KINKEAD. 185 

should not act upon the opinions of men based upon such in- 
terests, if they will bear hard upon the rights of others. 

They must consider both the need of the legislation for the 
establishment and protection of rights, prescribing a rule of 
conduct, as well as the effect which it will have upon the rights 
of others. 

The processes of the mind of the legislator in passing upon 
legislation is analogous to that of the judicial mind in passing 
upon litigated controversies, his conscience controlling his action. 

The legislator, true to his trust, studies the question from 
the moral standpoint, discovers the public sentiment, and acts 
accordingly. Opinions of men based upon selfish interests and 
maintained to the disadvantage or prejudice of others, are not 
to be considered. 

Whenever self-interest demands legislation, which will not 
prejudice others, it may then form the basis of public sentiment, 
and of legislation. 

Does not such a view of legislation and of the duties and 
responsibilities of a legislator demonstrate how unsafe and un- 
wise it would be to adopt a plan that would place legislation at 
the mercy of the passions and prejudices of men? 

"Stand in the old ways, view the ancient paths. Consider 
them well and be not among those that are given to change. ,, 



CORPORATIONS AND THE COMMERCE CLAUSE. 



ADDRESS BY HON. SMITH W. BENNETT, OF COLUMBUS. 



The relation of corporations as instrumentalities to effectuate 
commerce between states; the source of the authority to create 
such corporations, and the relation thereof to the power of con- 
gress to exclusively regulate such commerce, have prompted me 
to inquire, whether, in view of certain conditions pertaining to 
commerce between states, they, the states, should be divested of 
the power to create such corporations as may engage in interstate 
commerce, and whether it lies within the scope of constitutional 
authority for congress to so enact, or to regulate the creation 
thereof by a federal license plan ? 

These speculations presented to a body of men who have been 
sworn to support the constitution of their respective states and of 
the United States, should be of more than passing moment. They 
would, to the members of this Bar Association, be ordinarily con- 
sidered to be mere questions of policy or expediency and not of 
doubtful constitutionality, but for the challenge given the same 
in a recent work of considerable merit, and by an author of fair 
renown (i). Others have "viewed with alarm" the growth of 
the commerce clause with its "encroachments" made upon the so- 
called "reserved powers of the states," and sounded the warning 
that "our entire system of government, both state and federal, is 
entering upon the third great test of history," and urge that "the 
questions arising are scarcely second in importance to those around 
which the battle of secession raged" (2). 

To the lawyer, who in the quietness of his office, has given 
such consideration as is possible to the attractive questions clus- 

(1) Prentice's "Federal Power over Carriers and Corporations," pp. 5 and & 

(2) Address of John W. Davis, President West Virginia State Bar Association, 
delivered at Elkins, W. Va., December 28, 1906. 
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tering about this "dread expansion," and who has followed the 
judicial development thereof, there comes no alarm, no fear. He 
sees in its development, no conflict between state and federal au- 
thorities and believes, with a recent author, that, 

"So far as the thoughts of mortals may approach the 
Divine mind, the architecture of our Constitution, resem- 
bles that of the heavens, where states circle like planets 
about the Federal Government as a central sun, the source 
of life, power, harmony and beauty, productive of separate 
existences and destructive of none" ( i ) . 

He further sees, with satisfaction, the theory of government 
proclaimed one hundred and twenty years ago by Alexander 
Hamilton, the most gigantic intellect of that or any other period, 
quietly, persistently and triumphantly overcoming the objections 
of federationists and anti-nationalists, being incorporated in con- 
crete law and sustained and permanently established by a long 
unchallenged line of judicial precedents. 

I am ardent in my belief that the line of demarkation be- 
tween federal and state control is firmly established by the de- 
cisions of the Supreme Court of the United States ; but I do not 
seek to defend certain well intentioned legislation, which fails to 
observe the distinction between commerce and manufacture, or 
sale as an incident of manufacture; nor of those proposed acts 
which would make of the commerce clause a substitute for the 
law of torts. And I would further be compelled to admit that 
childhood is not a subject over which the government can exer- 
cise jurisdiction by virtue of the commerce clause, as now con- 
strued (2). 

The inquiry upon which we enter invites consideration of the 
following propositions: 

1. What is the extent of the authority of congress, if any, 

to create corporations? 

2. The power of congress to deny to the states the crea- 

tion of corporations that shall engage in interstate 
commerce, or to prescribe that the right of state 

(1) Oration of the James Wilson Memorial, by Hampton L. Carson, Attorney 
General of Pennsylvania. 

(2) The Beveridge Senate Bill prohibiting child labor. 
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created corporations to engage in such commerce, is 
to be dependent upon a federal license. 
3. The results to be obtained by the adoption of either a 
federal incorporation or federal license plan, for such 
corporations. 

First. As to the authority of congress to create corporations 
and the extent of that authority. 

This inquiry will be prosecuted no farther than pertains to 
the subject of interstate commerce; yet it is apparent that if the 
authority is sustained as a proper exercise of federal legislative 
power, in connection with one subject of federal jurisdiction, the 
same argument should sustain it as to other subjects of the same 
jurisdiction, or for the accomplishment of which a corporation 
might be shown to be a proper instrumentality. 

The Constitution of the United States provides in Section 8, 
of Article I, of that instrument, that, 

"The congress shall have power * * * to regulate 
commerce with foreign nations, and among the several 
states, and with the Indian tribes, etc.," and "congress 
shall have power * * * to make all laws which shall 
be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or 
in any department or officer thereof." 

These clauses thus invest congress with the power to regulate 
commerce, other than that which may be described as domestic 
or interstate, and with the legislative authority to carry such 
delegated power into execution. 

Is the creation of a corporation as a means for carrying out 
an express federal power, a proper exercise of legislative au- 
thority ? 

It would be sufficient for the purpose of this paper, to rest 
the proposition upon the reasoning of Chief Justice Marshall in 
McCulloch v. Maryland (1). This justly celebrated case was 
decided by the Supreme Court of the United States at the Feb- 
ruary Term, 1819. Historical accuracy would require us to state 
that the argument of the great chief justice was a reproduction of 

a) 4th Wheaton, 816. 
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the language of Hamilton, who had been slain by Burr fifteen 
years before the decision was announced. 

Frequent reference has been made to Marshall as a jurist, 
but in my reading upon this subject I have met no reference to 
him as a historian. In his history of Washington he has exten- 
sively dealt with the discussion provoked by the bill to incorporate 
a national bank. He states that the Secretary of the Treasury 
(Hamilton) had uniformly been an advocate of a national bank. 
He had recommended its adoption in the first general system 
which he presented to congress. In 1791, he had repeated that 
recommendation in a special report containing an argument on 
the policy of the measure. A bill conforming to his plan was 
sent down from the senate and permitted to proceed in the house 
of representatives to the third reading. On the final question an 
unexpected opposition was made to its passage. Mr. Madison, 
Mr. Giles, Mr. Jackson and Mr. Stone against it. The bill was 
supported by Mr. Ames, Mr. Sedgwick, Mr. Smith of S. C, Mr. 
Lawrence, Mr. Boudinot, Mr. Gerry and Mr. Vining. 

The policy of the measure was conceded, but the objections 
made were to the constitutional authority of congress so to enact. 
The point which had been agitated with so much zeal in the house 
of representatives was examined with equal deliberation by the 
Executive. The Cabinet was divided upon it. The Secretary 
of State (Jefferson) and the Attorney General (Randolph) con- 
ceived that congress had clearly transcended its constitutional 
powers, while Hamilton, as Secretary of the Treasury, main- 
tained the opposite opinion. The advice of each member of the 
Cabinet, with his reasoning in support of it, was required in writ- 
ing, and their arguments were considered by the President with 
all that attention which the magnitude of the question, and the 
interest taken in it by the opposing parties, so eminently required. 
This deliberate investigation of the subject terminated in a convic- 
tion, that the Constitution of the United States authorized the 
measure, and the sanction of the Executive was given to the act. 

In an appendix to the second volume he sets forth at length 
the reasons of the opposing parties. There is given the argu- 
ment of Hamilton as to the construction of the word "necessary" 



190 OHIO STATE BAR ASSOCIATION. 

as used in the above-quoted clause "to make all laws necessary 
and proper for carrying into execution the foregoing powers, etc." 

"The degree in which a measure is necessary can never 
be a test of the legal right to adopt it. The relation be- 
tween the measure and the end; between the nature of the 
means employed toward the execution of a power, and the 
object of that power must be the criterion of constitution- 
ality, not the more or less necessity or utility." 

"The means by which national exigencies are to be pro- 
vided for, national inconveniences obviated and national 
prosperity promoted, are of such infinite variety, extent 
and complexity, that here must of necessity be great lati- 
tude of discretion in the selection and application of those 
means. Hence the necessity and propriety of exercising 
the authority intrusted to a government on principles of 
liberal construction." 

"To give the word "necessary" the restrictive operation 
contended for, would not only depart from its obvious 
and popular sense, but would give it the same force as if 
the word absolutely or indispensably had been prefixed to 
it." 

"Such a construction would beget endless uncertainty 
and embarrassment. The cases must be palpable and ex- 
treme in which it could be pronounced with certainty that 
a measure was absolutely necessary, or one without which 
a given power would be nugatory. There are few meas- 
ures of any government which would stand so severe a 
test. To insist upon it would be to make the criterion of 
the exercise of an implied power a case of extreme neces- 
sity; which is rather a rule to justify overleaping the 
bounds of constitutional authority than to govern the ordi- 
nary exercise of it." 

Space does not permit the repetition of the argument of the 
learned Secretary of the Treasury. It is sufficient to state that 
it convinced Washington of its accuracy, and he approved the 
measure. 

The historian thus proceeds : 

"The power of the government then to create corpora- 
tions in certain cases being shown * * * it was then 
affirmed to have a relation more or less direct to the power 
of collecting taxes, to that of borrowing money, to that of 
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regulating trade between the states, to those of raising, 
supporting and maintaining fleets and armies ; and in the 
last place to that which authorizes the making of all need- 
ful rules and regulations concerning the property of the 
United States, as the same had been practiced upon by the 
government. ,, 

It is therefore not in derogation of the learning of the great 
Chief that we contend that the argument of Hamilton was the 
genesis of the opinion in McCulloch v. Maryland, for Marshall, 
the historian, admits it himself in a history written years before 
the opinion was framed. That opinion enunciates that the consti- 
tution does not profess to enumerate the means by which the pow- 
ers it confers may be executed ; nor does it prohibit the creation 
of a corporation, if the existence of such a being be essential to the 
beneficial exercise of those powers. If the creation of a corpora- 
tion appertains to sovereignty it pertains to the sovereignty of the 
Union as well as those of the states. They are each sovereign 
with respect to the objects committed to them, and neither with 
respect to the objects committed to the other. The corporation 
being found to be a proper means, essential or helpful in carrying 
out this express power, it is comprehended as one of the subjects 
of legislation embraced in the legislative program, that congress 
may make all laiws which shall be necessary and proper for carry- 
ing into execution the foregoing powers. 

The Chief Justice further contends that this provision is 

made in a constitution intended to endure for ages to come, and 

consequently, to be adapted to the various crises of human affairs. 

"To have prescribed the means by which government 
should in all future times execute its powers would have 
been to change entirely the character of the instrument, 
and give it the properties of a legal code." 

When the Constitution of the United States was framed the 
business of the country was generally done by natural persons. 
Of moneyed corporations, such as now control so much of it, there 
were at the close of 1787 less than thirty. Nine were incorpor- 
ated by Massachusetts, one by New York, four by Pennsylvania, 
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two by Maryland, six by Virginia, and three by South Caro- 
lina (i). 

The subject of corporations was before the convention which 
framed that instrument. In the case of Paul v. Virginia, 75 
U. S., 168, Justice Field said that, 

"The power conferred upon congress to regulate com- 
merce includes as well commerce carried on by corporations 
as commerce carried on by individuals. At the time of the 
formation of the constitution a large part of the commerce 
of the world was carried on by corporations. The East 
India Co., the Hudson Bay Co., the Hamburgh Co., the 
Levant Co., and the Virginia Co., may be named among 
the many corporations then in existence which acquired 
from the extent of their policy celebrity throughout the 
commercial world. This state of facts forbids the supposi- 
tion that it was intended in the grant of power to congress 
to exclude from its control commerce of corporations. The 
language of the grant makes no reference to the instrumen- 
talities by which commerce may be carried on ; it is general 
and includes alike commerce by individuals, partnerships, 
associations and corporations." 

Also, in providing as to the parties over whom the jurisdic- 
tion of the courts of the United States should extend, the conven- 
tion refused to give any particular attention to private corpora- 
tions. It had rejected by a vote of eight states to three a motion 
made by Madison to insert in the constitution a grant of power 
to congress to create corporations for certain purposes, prefer- 
ring to have it embraced within the general section which in- 
cluded the power to make all necessary laws (2). There existed a 
general popular jealousy of such a mode of combining capital 
and concentrating power that the states had refused to charter 
but the few existing at that time. 

The author to whom I have heretofore referred as opposing 
the view that congress had the power to create corporations, in- 
cludes within his denial of such authority both interstate carriers 
as well as trading companies, but with the qualifying statement, 
that "if any such power exists it is of very recent origin." 

(1) From "2 Centuries Growth of American Law." 

(2) Elliott's Debates, Vol 5, 440, 543. 
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A few enactments of congress creating corporations, as in- 
terstate carriers, should be sufficient to establish the long ac- 
quiescence in federal authority so to do, viz. : The act of March 
3, 1829, by which was incorporated the Washington, Alexandria 
and Georgetown Steam Packet Company. 

The act of March 2, 1870, by which was incorporated the 
Washington Mail Steamboat Company to run a line of steamers 
between Washington and Norfolk and other ports. 

The act of May 14, 1870, by which was incorporated the 
Washington and Boston Steamship Company. 

The acts of July 2, 1864, May 7, 1866, and July 1, 1868, pro- 
vided for the organization of the Northern Pacific Railroad Com- 
pany. 

The Union Pacific Railway Company was organized under 
the acts of July 1, 1862, July 2, 1864, and March 3, 1865. 

The Atlantic and Pacific Railroad Company was organized 
by the act of July 27, 1866. 

The Texas and Pacific Railway Company by the act of 
March 3, 1871. 

There is no longer any room for contention but that congress 
has the power to create corporations as interstate carriers. That 
proposition could be maintained without recourse to the commerce 
clause which we are alone considering. 

AS TO MERCANTILE OR TRADING CORPORATIONS. 

In the history of the establishment of federal power to in- 
corporate governmental agencies, it has been claimed that the 
advocates of the national system for the organization of private 
mercantile corporations find no assistance. 

It may be conceded that congress has no power to create a 
manufacturing corporation which does not engage in interstate 
commerce. Manufactory, in and of itself, is local and not in- 
terstate. The transportation of manufactured articles becomes 
commerce the same as the transportation of natural products may 
become commerce. The proceedings of the convention in which 
the constitution was framed clearly indicate the purpose to vest 
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in the federal government full control, not merely over traffic, 
but over all inter-communication between the colonies themselves, 
or either of them, and the outside world. The power which each 
constituent ttate had over its external commercial relations 
passed thereby to the federal government. Madison held that the 
purpose was "to empower congress to legislate in all cases to 
which the separate state are incompetent or, in which the har- 
mony of the United States may be interrupted by the exercise of 
individual legislation" (i) . This power was yielded by the states 
and vested in the general government, and was the power of each 
constituent state over its external relations. 

It was commerce itself which had the supreme consideration 
of the convention. The means or method employed for carrying 
commerce, and the instrumentalities and forms of organization by 
which commerce should be carried on, were merely incidental to 
the consideration of the main proposition which was incorporated 
in Section 8 of Article i. 

While both commerce and the postal service, including post- 
offices and postroads, are placed within the power of congress, 
and while a federal corporation engaged as an interstate carrier 
can be sustained upon added grounds to those upon which we 
would sustain mercantile corporations engaged in interstate com- 
merce under federal incorporation, yet the argument is none the 
less forceful to support the latter corporation as distinguished 
from the former. 

The opinion in McCulloch v. Maryland is of striking em- 
phasis when applied to the question of the power of congress to 
create interstate trading corporations. When, as in the foregoing 
language quoted, it becomes apparent that a corporation is a 
proper means or instrumentality to aid or carry out interstate 
commerce, the power to so create the same by proper legislation 
is plainly conferred. The well known canon of Marshall is here 
appropriate : 

'Let the thing be legitimate, let it be within the scope of 
the constitution, and all means which are appropriate, 

(1) 2d Madison's Papers, 869. 
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which are plainly adapted to that end, which are not pro- 
hibited, but consist with the letter and spirit of the consti- 
tution, are constitutionaT(i). 

The following language from the same opinion would seem 
to exclude all doubt regarding the question : 

"That a corporation must be considered as a means not 
less usual, not of higher dignity, nor more requiring a par- 
ticular specification, than other means, has been sufficiently 
proved. If we look to the origin of corporations, to the 
manner in which they have been framed in that govern- 
ment from which we have derived most of our legal prin- 
ciples and ideas, or to the uses to which they have been 
applied, we find no reason to suppose that a constitution, 
omitting, and wisely omitting, to enumerate all the means 
for carrying into execution the great powers vested in 
government, ought to have specified this. Had it been 
intended to grant this power as one which should be dis- 
tinct and independent, to be exercised in any case what- 
ever, it would have found a place among the enumerated 
powers of the government. But being considered merely 
as a means, to be employed only for the purpose of carry- 
ing into execution the given powers, there could be no 
motive for particularly mentioning it." 

The report of the House Committee to whom was assigned 
this subject in the first session of the 59th Congress, sustained 
this power in report No. 2491 in the following language : 

"Corporations are created by the sovereign, whether the 
sovereign be the United States or a state. In this regard 
the power of congress is limited, while the power of the 
state is unlimited. Whenever, under the constitution, con- 
gress can exercise a power, congress can create a corporctr 
Hon to carry that power into execution; and to the exclu- 
sion of the states create corporations in the District of Co- 
lumbia and all territory of the United States, and in all 
countries subject to the jurisprudence of the United 
States. Otherwise, all corporations * * * are created 
by the states under the reserve power of the states. At 
common law all public corporations are subject to the 
visitorial power of the legislature, and all private corpora- 
CD 4th Wheaton, 816; Tucker on the Constitution of the United States. 1, 361, 
867; Legal tender cases, 16 Wallace, 86; Thorp on Constitution of the United States,, 
11, 487; Miller on Constitution of United States, 148, 144, 231 Note. 
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tions are subject to the visitorial power of the courts. 
Congress has no visitorial over corporations created by a 
state." 

If this be an accurate presentation of the law upon this ques- 
tion, and many eminent lawyers were members of this committee, 
it further sustains the position that as to all powers committed to 
congress, to which a corporation might be a necessary or proper 
instrumentality or agency to carry that power into execution, it 
lies within the constitutional authority of congress to create the 
same. 

Your attention is directed to the following quoted portion of 
that report : "Congress has no visitorial power over corporations 
created by a state." If that be true, it furnishes abundant reason 
alone, why congress should create corporations for the purpose 
of interstate commerce. I submit it as a debatable question, 
whether congress has visitorial power over corporations created 
by a state which are engaged in interstate commerce, although 
the contrary seems to be implied in Hale v. Henkel, 201 U. S. 

By the Act of Congress February 14, 1903, entitled "An Act 
to Establish the Department of Commerce and Labor," Section 
6 thereof provides for a bureau of corporations and a Commis- 
sioner of Corporations, as a branch of that department, in the fol- 
lowing language : 

"That there shall be in the department of Commerce and 
Labor a bureau to be called the Bureau of Corporations, 
and a Commissioner of Corporations who shall be the 
head of said bureau, to be appointed by the President, who 
shall receive a salary of five thousand dollars per annum. 
There shall also be in said bureau a deputy commissioner 
who shall receive a salary of three thousand five hundred 
dollars per annum, and who shall in the absence of the 
Commissioner act as, and perform the duties of the Com- 
missioner of Corporations, and who shall also perform 
such other duties as may be assigned to him by the Sec- 
retary of Commerce and Labor or by said Commissioner. 
There shall also be in the said bureau a chief clerk and 
such special agents, clerks and other employes as may 
be authorized by law. 
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"The said Commissioner shall have power and authority 
to make, under the direction and control of the Secretary 
of Commerce and Labor, diligent investigation into the 
organization, conduct and management of the business of 
any corporation, joint stock company or corporate com- 
bination engaged in commerce among the several states 
and with foreign nations excepting common carriers sub- 
ject to 'An Act to Regulate Commerce/ approved Feb- 
ruary 4, 1887, and to gather such information and data as 
will enable the President of the United States to make 
recommendations to Congress for legislation for the regu- 
lation of such commerce, and to report such data to the 
President from time to time as he shall require, and the 
information so obtained or as much thereof as the Presi- 
dent may direct shall be made public. 

"In order to accomplish the purposes declared in the 
foregoing part of this section, the said Commissioner shall 
have and exercise the same power and authority in respect 
to corporations, joint stock companies and combinations 
subject to the provisions hereof, as is conferred on the 
Interstate Commerce Commission in said 'Act to regulate 
commerce' and the amendments thereto in respect to com- 
mon carriers so far as the same may be applicable, in- 
cluding the right to subpoena and compel the attendance 
and testimony of witnesses and the production of docu- 
mentary evidence and to administer oaths. All the re- 
quirements, obligations, liabilities and immunities imposed 
or conferred by said 'Act to regulate commerce' and by 
'An Act in relation to testimony before the Interstate Com- 
merce Commission/ and so forth, approved February 11, 
1893, supplemental to said 'Act to regulate commerce/ 
shall also apply to all persons who may be subpoenaed to 
testify as witnesses or to produce documentary evidence 
in pursuance of the authority conferred by this section. 

"It shall also be the province and duty of said bureau, 
under the direction of the Secretary of Commerce and 
Labor, to gather, compile, publish and supply useful in- 
formation concerning corporations doing business within 
the limits of the United States as shall engage in interstate 
commerce or in commerce between the United States and 
any foreign country, including corporations engaged in in- 
surance, and to attend to such other duties as may be here- 
after provided by law." 
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In the creation of the bureau of corporations, congress recog- 
nized its right to create a Commissioner with authority to investi- 
gate the organization, conduct and management of the business of 
any corporation engaged in commerce among the several states, 
reservig from the jurisdiction of the Commissioner all common 
carriers, for the reason that they were embraced in the interstate 
commerce act of February 4, 1887. Equal power is conferred 
upon the Commissioner of Corporations with regard to private 
corporations engaged in interstate commerce as is conferred upon 
the Interstate Commerce Commission with regard to common 
carriers. This evidences the view of congress, at least in part, re- 
garding its power over corporations created by states, and en- 
gaged in commerce between the states. Its right to investigate 
into the "organization, conduct and management of any corpora- 
tion," savors very strongly of visitorial powers. The Bureau 
and Commissioner of Corporations have no power under this act 
to regulate such corporations, but their authority seems to be. 
limited to that of gathering "such information and data as will 
enable the President of the United States to make recommenda- 
tions to Congress for legislation for the regulation of such com- 
merce." These powers should be enlarged, as hereafter shown. 

II. 

Has Congress power to deny to the states the creation of cor- 
porations that shall engage in interstate commerce or to, prescribe 
that such corporations, if created by the states, must comply with 
the requisites of a federal license system? 

If the proposition be successfully maintained that Congress 
has the right to incorporate companies to engage in interstate 
commerce, it would seem to follow as a necessary corollary that it 
has the authority, if desired, to prohibit the states from doing so. 

There is no division of authority between the states "to regu- 
late commerce." Such authority is vested in Congress alone. It 
does not permit the states to enact legislation that will in any 
degree hinder, interfere with or destroy such commerce. 
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Hamilton's view was that the government of the Union is 
empowered to pass all laws, and to make all regulations which 
have relation to the objects committed to its charge. This must 
be true if the constitution, in the language of Marshall "be not a 
splendid bauble." 

The exclusiveness of the jurisdiction of congress over inter- 
state commerce is most strongly set forth in Gibbons v. Og- 
den(i). This has justly been considered to be one of the great- 
est of Marshall's opinions. The arguments presented were by the 
foremost lawyers of the country. Daniel Webster and Attorney 
General William Wirt appeared for the appellant, Thomas J. 
Oakley and Robert Emmett appeared for the respondent. The 
question involved was the constitutionality of an act of the Gen- 
eral Assembly of New York giving to Messrs. Livingston and 
Fulton and their assigns the exclusive right for a term of years to 
navigate the waters of that state by steamboats. In Webster's ar- 
gument the following propositions were announced and sustained 
by the opinion of the learned Chief Justice : 

"Some powers are holden to be exclusive in Congress, 
from the use of exclusive words in the grant ; others, from 
the prohibition of the states to exercise similar powers; 
and others, again, from the nature of the powers them- 
selves. It has been by this mode of reasoning that the court 
has adjudicated on many important questions, and the 
same mode is proper here. And as some powers have been 
holden exclusive, and others not so, under the same form 
of expression, from the nature of the different powers re- 
spectively ; so, where the power on any one subject is given 
in general words, like the powers to regulate commerce, 
the true method of construction would be, to consider of 
what parts the grant is composed, and which of those, from 
the nature of the thing, ought to be considered exclusive." 
The power of commercial regulation, it was held, as a whole, 
incapable of division, and therefore exclusive of a like power in a 
coordinate sovereignty. 

In the body of the opinion (2) the Chief Justice used the fol- 
lowing language: 

(1) 9th Wheaton Rep. I., 24a 

(2) 9th Wheaton. 
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"It has been contended by the counsel for the appellant, 
that as the word to 'regulate' implies in its nature, full 
power over the thing to be regulated, it excludes, neces- 
sarily, the action of all others that would perform the same 
operation on the same thing. That regulation is designed 
for the entire result, applying to those parts which remain 
as they were as well as to those parts which are altered. It 
produces a uniform whole, which is as much disturbed and 
deranged by changing what the regulating power designs 
to leave untouched, as that on which it has operated. 
There is great force in this argument, and the court is not 
satisfied that it has been refuted." (Pages 199-209.) 

In the opinion Mr. Justice Johnson concurred, using the fol- 
lowing language: 

"The power of a sovereign state over commerce, there- 
fore, amounts to nothing more than a power to limit and 
restrain it at pleasure. And since the power to prescribe 
the limits to its freedom necessarily implies the power to 
determine what shall remain unrestrained, it follows, that 
the power must be exclusive ; it can reside but in one po- 
tentate ; and hence, the grant of this power carries with it 
the whole subject, leaving nothing for the state to act 
upon." (Page 227.) 

The argument of Webster, the opinion of the Chief Justice 
and the concurring opinion of Justice Johnson all emphasize that 
the power to regulate commerce implies in its nature full and 
exclusive power thereover and excludes the action of all other 
sovereignties, governments or persons that would attempt in any 
manner to regulate the same. The proposition plainly apparent 
is, that if necessary for the regulation of commerce, and to pro- 
vide equal opportunities for all to engage therein, the power 
abides in congress to create corporations as intrumentalities there- 
for, and to deny to the states the right to create the same; and 
there is no constitutional reason why each and every state cannot 
be excluded from the creation of corporations of this nature the 
same as they could be excluded from in any manner regulating 
commerce between states. 

As heretofore shown, when the government of the Union 
was brought into existence it found a system existing, whereby, 
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the thirteen sovereign states were engaged, under appropriate leg- 
islation, in creating corporations for various purposes. Among 
other purposes were mercantile and trading pursuits. These, as 
heretofore shown, were not limited in their sphere of operations 
to the respective states creating them, but carried on their pur- 
suits, practices and commerce between the states and even with 
foreign nations. The failure of congress to adopt any measure 
looking toward a denial of the right in the states to create such 
corporations does not argue the inability or lack of authority in 
congress so to do. It has left this subject with the states per- 
missibly, until it should think proper to interpose. This could not 
operate as an acknowledgment on the part of congress that a 
state may rightfully regulate commerce, or that it could continue 
to exercise the authority to create corporations to engage in a 
federal purpose after congress had denied the right so to do. The 
power so exercised is very similar to that announced by the Su- 
preme Court of the United States, of the power of the states to 
enact and enforce quarantine laws for the safety and protection of 
the health of their inhabitants (i). 
In that case the court said : 

"The power exists (in the states) until congress has 
acted, to incidentally regulate by health and quarantine 
laws, even though interstate and foreign commerce is af- 
fected. When congress has acted the legislation thus pro- 
vided for by the states becomes null and void." 

Again it was said by the great Chief in Gibbons v. Ogden as 
pertinent to this question : 

"It is obvious that the government of the Union, in the 
exercise of its express powers, that, for example, of regu- 
lating commerce with foreign nations and among the 
states, may use means that may also be employed by a 
state in the exercise of it acknowledged powers ; that, for 
example, of regulating commerce within the state. If con- 
gress license vessels to sail from one port to another in the 
same state, the act is supposed to be granted to congress, 
and implies no claim of a direct power to regulate the 
purely internal commerce of a state, or to act directly on its 

(1) Campagnie Franchise, etc., v. Board of Health, 186 U. S., 380. 
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system of police. So, if a state, in passing laws on subjects 
acknowledged to be within its control, and with a view to 
those subjects, shall adopt a measure of the same character 
with one which congress may adopt, it does not derive its 
authority from the particular power which has been 
granted, but from some other which remains with the 
state, and may be executed by the same means. All ex- 
perience shows that the same measures, or measures 
scarcely distinguishable from each other, may flow from 
distinct powers; but this does not prove that the powers 
themselves are identical. Although the means used in 
their execution may sometimes approach each other so 
nearly as to be confounded, there are other situations in 
which they are sufficiently distinct to establish their in- 
dividuality." 

There is as manifest inconsistency in leaving the power to 
create corporations, which may engage in interstate commerce, to 
be exercised by the states, as there would be in leaving to them 
the effective powers by which "the general defense" is to be pro- 
vided for. To approach the proposition from another point of 
view, we have as an existing law upon the statute books of this 
state, statutes authorizing banks of issue, having authority to 
issue "bonds, notes and bills payable to bearer or payable to 
order" to circulate as money. Congress imposed a tax upon such 
circulation which left the power unchallenged but made it un- 
profitable for banks of that character to any longer operate under 
such franchise. It drove from circulation all "wild cat" currency, 
and supplanted it with a currency that can say, in the language of 
Colonel Ingersoll, "I know that my Redeemer liveth." Does any 
one deny the power or authority of congress to enact similar 
legislation with regard to "wild cat" corporations engaged in 
interstate commerce? 

It has been urged, as it was urged in the case of the incor- 
poration of the Bank of the United States that it was the intention 
of congress to leave the organization of trading or commercial 
companies exclusively with the states (i), and that the fathers 
never intended that congress should have the power to create such 

(1) Prentice's Federal Power over Carriers and Corporations, p. 14<L 
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companies. This would deprive the general government of using 
the corporation as an instrumentality in interstate commerce unless 
it left the creation thereof with the states, and thereby make the 
general government dependent upon the state government for the 
agency most beneficial to such commerce. It seems to me that 
the answer that Marshall has given to this proposition in Mc- 
Culloch v. Maryland, in its essence and in its potentiality, must be 
regarded as the climax of pure reasoning. 

"To impose on it (the federal government) the neces- 
sity of resorting to means it could not control, which an- 
other government (the states) may furnish or withhold, 
would render its course precarious, the result of its meas- 
ures uncertain, and create a dependency on other govern- 
ments which might disappoint its most important designs 
and is incompatible with the language of the constitution." 

And further speaking of what he considered the view of the 
authors of the Federalist as to the supremacy of the general gov- 
ernment, said: 

"Had the authors of those excellent essays been asked 
whether they contended for that construction of the con- 
stitution which would place within the reach of the state 
those measures which the government might adopt for the 
execution of its powers, no man who has read their in- 
structive pages will hesitate to admit that their answer 
must have been in the negative." 

III. 

The results to be obtained by the adoption of either a federal 
incorporation act or federal license plan. 

If the proposition as to the power of congress has been es- 
tablished the remainder becomes a mere question of expediency. 
This brings us to the consideration of corporate control of inter- 
state commerce and the inability of the individual states to ef- 
fectively regulate such corporations. Vices have grown up at- 
tendant upon such corporations, which are undoubtedly a burden 
upon commerce, and in the attempted regulation of these creat- 
ures of other state governments than our own state, we are met 
with the denial of right to forbid them to do business within 
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our borders, because such right would be an interference with 
interstate commerce, which is beyond the jurisdiction of the state 
to control. They thus shield themselves under the commerce laws 
from the process of the state other than the one creating them, 
and override the boundaries of states with greater privileges than 
are conceded to domestic corporations. 

The President in his speech delivered at Harrisburg on the 
fourth of last October, speaking of certain evils of this character, 
expressed the following view : 

"In some cases this governmental action must be exer- 
cised in the several states. In yet others it has become in- 
creasingly evident that no efficient state action is possible, 
and that we need through executive action, through legis- 
lation and through judicial interpretation a construction of 
law to increase the power of the federal government." 
I would not summon to our assistance "judicial interpreta- 
tion and construction of law" in order to increase the power of 
the federal government, but I would rely entirely upon the legis- 
lative branch which in its true relation to government must al- 
ways be the source and measure of power. 

The conspicuous features of the corporations of which I 
speak are these: over capitalization, lack of publicity of opera- 
tion, discrimination in prices to destroy competition, insufficient 
personal responsibility of officers who direct the corporate man- 
agemeent, tendency to monopoly and lack of appreciation in their 
management of their true relations to the people for whose benefit 
they are permitted to exist. 

Excessive capitalization is the greatest of these evils, it is the 
possibility of it that furnishes the temptations and opportunities 
for most of the others. Over capitalization does not necessarily 
mean large capitalization or capitalization adequate for the great- 
est undertaking. It is the imposition upon an undertaking of a 
liability without corresponding assets to represent it. Therefore, 
over capitalization is a fraud upon those who contribute the real 
capital, either originally or by purchase, and the efforts to realize 
dividends thereon from operations is a fraudulent imposition of a 
burden upon commerce in which they are engaged. 
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When a property is capitalized at ten times its value and sold 
to the public, it is rational to suppose that its purchasers will exert 
every effort to keep its earnings up to the basis of its capitaliza- 
tion. The over capitalization securities entering into the general 
budget of the country are bought and sold, rise and fall, and they 
fluctuate between wider ranges, and are more sensitive in propor- 
tion as they are removed from real value, and are liable to be 
storm centers of financial disturbances of far reaching conse- 
quence. They also in the same proportion increase the temptation 
to mismanagement and manipulation by corporate administrators. 

Corporations depending upon, any statutory law for their 
existence or privileges, trading between the states, should thus be 
required by some federal system to do business in each state and 
locality upon precisely the same terms and conditions. There 
should be no discrimination in prices, in preferences or in service. 

Such corporations could be and should be compelled to keep 
the avenues of commerce free and open to all upon the same 
terms and to observe the law against stifling competition. Those 
corporations upon which the people depend for the necessaries of 
life should be required to conduct their business so as to regu- 
larly and reasonably supply the public needs. They could by 
such federal system be made subject to visitoral supervision and 
compelled to yield full and accurate information as to their opera- 
tions. These should be made regularly at reasonable intervals, as 
now required of national banks. Secrecy in the conduct and re- 
sults of operations being unfair to the minority or the non-manag- 
ing stockholders, should be prohibited by law. 

The President, in his Decoration Day address at Indiana- 
polis, demanded that more ample power be vested in the Inter- 
state Commerce Commission or other federal body, and what he 
has said with regard to the railways doing an interstate business 
is likewise true with regard to the corporations engaged in inter- 
state commerce : 

"There must be vested in the Federal Government a 
full power of supervision and control over the railways do- 
ing interstate business; a power in many respects an- 
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alogous to and as complete as that the government exer- 
cises over the national banks. It must possess the power 
to exercise supervision over the future issuance of stock 
and bonds, either through a national incorparation (which 
I should prefer) or in some similar fashion, such super- 
vision to include the frank publicity of everything which 
would-be investors and the public at large have a right to 
know. The Federal Government will thus be able to pre- 
vent all over capitalization in the future; to prevent any 
man hereafter from plundering others by loading railway 
properties with obligations and pocketing the money in- 
stead of spending it in improvements and in legitimate cor- 
porate purposes; and any man acting in such fashion 
should be held to a criminal accountability. It should be 
declared contrary to public policy henceforth to allow rail- 
roads to devote their capital to anything but the transpor- 
tation business, certainly not to the hazards of speculation. 
For the very reason that we desire to favor the honest rail- 
road manager, we should seek to discourage the activites 
of the man whose only concern with railroad is to manipu- 
late their stocks. The business of railroad organization 
and management should be kept entirely distinct from in- 
vestment or brokerage business, especially of the specula- 
tive type, and the credit and property of the corporation 
should be devoted to the extension and betterment of its 
railroads, and to the development of the country naturally 
tributary to the lines. These principles are fundamental." 

As evidence that this power is being rapidly assumed as to 
common carriers, the proceedings of the Interstate Commerce 
Commission advise us that it has promulgated a uniform system 
of accounts which must be observed by railroads. It will go into 
effect July I and after that time monthly reports must be filed by 
the railroads. The system was prepared by Henry C. Adams, 
statistician for the Commission, who has devoted many months to 
the work. Every carrier has been notified from time to time of 
the progress of the work, and no question has been decided with- 
out first requesting of every carrier its views. The significant 
feature is that the accounting officer of each railroad company is 
made personally responsible for the application of the rules of ac- 
counting promulgated by the Commission. This is regarded by 
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the Commission as the most important step that the Federal Gov- 
ernment has ever undertaken in the development of administrative 
supervision over a quasi public business like that of railways. 
The care with which the work is done may be anticipated by the 
statement that the allowance of claims under the rule will be an 
accounting instead of a traffic matter, and it will rest with the 
chief accounting officer to see that no rebates are paid under the 
guise of claims, or himself become amendble to penalties. Under 
the new method of bookkeeping the investor and the shipper will 
be able to know exactly how the revenue of every railroad is 
earned and expended, and will be able to compare the methods 
and efficiency of the different railroads. Confidence of the in- 
vestor will be strengthened in the properly managed roads and 
those that are improperly managed will soon lose cast with the in- 
vesting capitalist. 

Senator Knox in his address before the Yale law class, June 
5, sounded a prophetic note upon this subject. He said : 

"Abnormal conditions in commercial intercourse by 
monopolies, preferential service, rebates and the like, de- 
stroy the normal operations of commerce and create the 
demand for federal regulation to restore the rule of free- 
dom and equality." 

This applies to the private corporations, and the power of 
congress over them, equally as forceful as to that of common 
carriers. 

The recent case of Hale v. Henkel, decided at the October 
Term, 1905, by the Supreme Court of the United States(i) in- 
volved the power of congress to compel Hale to appear before 
the grand jury and give evidence in a federal court against the 
American Tobacco Company and others. He denied the power 
so to do, and asserted immunity on behalf of the corporation 
created by the state of New Jersey. The court said by Mr. Jus- 
tice Brown: 

"It is true that the corporation in this case was chartered 
under the laws of New Jersey, and that it receives its fran- 
chise from the legislature of that state; but such fran- 

a) Vol. 201, U. S. Rep., 48. 
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chises, so far as they involve question of interstate com- 
merce, must also be exercised in subordination to the 
power of congress to regulate such commerce and in re- 
spect to this the general government may also assert a 
sovereign authority to ascertain whether such franchises 
have been exercised in a lawful manner, with a due regard 
to its own laws. Being subject to this dual sovereignty, 
the general government possesses the same right to see 
that its own laws are respected as the state would have 
with respect to the special franchises vested in it by the 
laws of the state. The powers of the general government 
in this particular in the vindication of its own laws, are 
the same as if the corporation had been created by an act 
of congress." 

It is therefore apparent that this cry of unconstitutional cen- 
tralization does not come from those who have read with unpre- 
judiced minds the judicial history of their country. 

Congress bv the adoption of such measure would not assume 
a power that has not been delegated to it, but by its failure to 
adopt some proper measure for incorporating companies engaged 
in interstate commerce, it has permitted the states to wield this 
national power against their sister states, to their detriment and 
the detriment of honest commerce between states. 

It seems, from the study of the commerce clause, that men 
have been more tenacious of their industrial and commercial 
rights than of their political rights. Free and equal opportunity 
with their fellow-men to acquire, possess and hol'd property is, I 
regret to say, prized above those rights which are purely political. 
If men possess these rights they will generally be peaceful, if not 
content, under any reasonable system or form of government. If 
these rights had been protected from usurpation the Revolution 
might have been delayed another century. It may be that this 
strange inconsistency has caused us, as a nation of traders and 
builders, to more closely analyze the power of government in 
relation to commerce, than in relation to the individual, and to 
expand it in its construction to meet and overthrow certain evils 
permitted by the states, and thus use the strength of the national 
arm to protect and foster equal opportunity in our commercial 
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relations. When these have been assured unto us, it may be that 
in time to come the same close investigation of this wonderful in- 
strument will disclose to us some latent principle thereof whereby 
to protect society and to make American manhood, womanhood 
and childhood the particular care of a fostering and, if you please, 
a paternal government. 

In closing, permit me to use the words of Rousseau, that "I 
feel happy whenever I meditate on governments, always to dis- 
cover in my researches new reasons for loving that of my own 
country." 
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